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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, January 1, 2006), consult the ‘“‘List of CFR Sections Affected (LLSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 2001, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published
in 11 separate volumes. For the period beginning January 1, 2001, a ‘‘List of CFR
Sections Affected” is published at the end of each CFR volume.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table I). A list of CFR titles, chapters, and parts and an alphabetical
list of agencies publishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents” entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LLSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of textual material appearing
in the Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e-mail fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area, 202-
512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2250, 24 hours
a day. For payment by check, write to the Superintendent of Documents, Attn:
New Orders, P.O. Box 371954, Pittsburgh, PA 15250-7954. For GPO Customer Service
call 202-512-1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers, Weekly Compilation of Presidential Documents and the Pri-
vacy Act Compilation are available in electronic format at www.gpoaccess.gov/
nara (‘“‘GPO Access’). For more information, contact Electronic Information Dis-
semination Services, U.S. Government Printing Office. Phone 202-512-1530, or 888-
293-6498 (toll-free). E-mail, gpoaccess@gpo.gov.
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The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal register. The NARA site also con-
tains links to GPO Access.

RAYMOND A. MOSLEY,
Director,
Office of the Federal Register.
January 1, 2006.
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THIS TITLE

Title T—AGRICULTURE is composed of fifteen volumes. The parts in these vol-
umes are arranged in the following order: parts 1-26, 27-52, 53-209, 210-299, 300-
399, 400-699, 700-899, 900-999, 1000-1199, 1200-1599, 1600-1899, 1900-1939, 1940-1949, 1950-
1999, and part 2000 to end. The contents of these volumes represent all current
regulations codified under this title of the CFR as of January 1, 2006.

The Food and Nutrition Service current regulations in the volume containing
parts 210-299, include the Child Nutrition Programs and the Food Stamp Program.
The regulations of the Federal Crop Insurance Corporation are found in the vol-
ume containing parts 400-699.

All marketing agreements and orders for fruits, vegetables and nuts appear
in the one volume containing parts 900-999. All marketing agreements and orders
for milk appear in the volume containing parts 1000-1199.

For this volume, Robert J. Sheehan was Chief Editor. The Code of Federal
Regulations publication program is under the direction of Frances D. McDonald,
assisted by Alomha S. Morris.
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SUBTITLE B—REGULATIONS OF THE DEPARTMENT OF AGRICULTURE

(CONTINUED)
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CHAPTER IV—FEDERAL CROP INSURANCE
CORPORATION, DEPARTMENT OF
AGRICULTURE

Part
400
401
402

403-

407

408—

412

413-

457
458

General administrative regulations .............ooeoee.t.
[Reserved]
Catastrophic Risk Protection Endorsement ...........
406 [Reserved]
Group risk plan of insurance regulations for the
2005 and succeeding Crop YearsS ...ccvveeveiereerveneennenns.
411 [Reserved]
Public information—Freedom of information .........
456 [Reserved]
Common crop insurance regulations .......................
[Reserved]






PART 400—GENERAL
ADMINISTRATIVE REGULATIONS

Subparts A-B [Reserved]

Subpart C—General Administrative
Regulations; Mutual Consent Cancellation

Sec.

400.27 Applicability.

400.28 Mutual consent criteria.
400.29-400.36 [Reserved]

Subparts D-E [Reserved]

Subpart F—Food Security Act of 1985,
Implementation; Denial of Benefits

400.45 Applicability.

400.46 Definitions.

400.47 Denial of crop insurance.

400.48 Protection of interests of tenants,
landlords or producers.

400.49-400.50 [Reserved]

Subpart G—Actual Production History

400.51 Availability of actual production his-
tory program.

400.52 Definitions.

400.53 Yield certification and acceptability.

400.54 Submission and accuracy of produc-
tion reports.

400.55 Qualifications for actual production
history coverage program.

400.56 Administrative appeal exhaustion.

400.57 [Reserved]

Subpart H—Information Collection Require-
ments Under the Paperwork Reduction
Act; OMB Control Numbers

400.65-400.66 [Reserved]
Subpart | [Reserved]

Subpart J—Appeal Procedure

400.90
400.91
400.92
400.93

Definitions.

Applicability.

Appeals.

Administrative review.

400.94 Mediation.

400.95 Time limitations for filing and re-
sponding to requests for administrative
review.

400.96 Judicial review.

400.97 Reservations of authority.

400.98 Reconsideration process.

Subpart K—Debt Management—Regula-
tions for the 1986 and Succeeding
Crop Years

400.115 Purpose.
400.116 Definitions.
400.117 Determination of delinquency.

400.118 Demand for payment.

400.119 Notice to debtor; credit reporting
agency.

400.120 Subsequent
verification.

400.121 Information disclosure limitations.

400.122 Attempts to locate debtor.

400.123 Request for review of the indebted-
ness.

400.124 Disclosure to credit reporting agen-
cies.

400.125 Notice to debtor, collection agency.

400.126 Referral of delinquent debts to con-
tract collection agencies.

400.127 [Reserved]

400.128 Definitions.

400.129 Salary offset.

400.130 Notice requirements before offset.

400.131 Request for a hearing and result if
an employee fails to meet deadlines.

400.132 Hearings.

400.133 Written decision following a hearing.

400.13¢ Review of FCIC record related to the
debt.

400.135 Written agreement to repay debt as
an alternative to salary offset.

400.136 Procedures for salary offset; when
deductions may begin.

400.137 Procedures for salary offset; types of
collection.

400.138 Procedures for salary offset; meth-
ods of collection.

400.139 Nonwaiver of rights.

400.140 Refunds.

400.141 Internal Revenue Service (IRS) Tax
Refund Offset.

400.142 Past-due legally enforceable debt el-
igible for refund offset.

Subpart L—Reinsurance  Agreemeni—
Standards for Approval; Regulations for
the 1997 and Subsequent Reinsurance
Years

disclosure and

400.161 Definitions.

400.162 Qualification ratios.

400.163 Applicability.

400.164 Availability of the Standard Rein-
surance Agreement.

400.165 Eligibility for Standard Reinsurance
Agreements.

400.166 Obligations of the Corporation.

400.167 Limitations on Corporation’s obliga-
tions.

400.168 Obligations of participating insur-
ance company.

400.169 Disputes.

400.170 General qualifications.

400.171 Qualifying when a state does not re-
quire that an Annual Statutory Finan-
cial Statement be filed.

400.172 Qualifying with less than two of the
required ratios or ten of the analytical
ratios meeting the specified require-
ments.

400.173 [Reserved]
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400.174 Notification of deviation from finan-
cial standards.

400.175 Revocation and non-acceptance.

400.176 State action preemptions.

400.177 [Reserved]

Subpart M—Agency Sales and Service
Contract—Standards for Approval

400.201 Applicability of standards.
400.202 Definitions.

400.203 Financial statement and certifi-
cation.

400.204 Notification of deviation from stand-
ards.

400.205 Denial or termination of contract
and administrative reassignment of busi-
ness.

400.206 Financial qualifications for accept-
ability.

400.207 Representative licensing and certifi-
cation.

400.208 Term of the contract.

400.209 Electronic transmission and receiv-
ing system.

400.210 [Reserved]

Subpart N [Reserved]

Subpart O—Non-Standard  Underwriting
Classification System Regulations for
the 1991 and Succeeding Crop Years

400.301 Basic, purpose, and applicability.

400.302 Definitions.

400.303 Initial selection criteria.

400.304 Nonstandard Classification deter-
minations.

400.305 Assignment of Nonstandard Classi-
fications.

400.306 Spouses and minor children.

400.307 Discontinuance of participation.

400.308 Notice of Nonstandard Classifica-
tion.

400.309 Requests for reconsideration.

Subpart P—Preemption of State Laws and
Regulations

400.351 Basis and applicability.
400.352 State and local laws and regulations
preempted.

Subpart @—General Administrative Regu-
lations; Collection and Storage of So-
cial Security Account Numbers and
Employer Identification Numbers

400.401
400.402
400.403

Basis and purpose and applicability.

Definitions.

Required system of records.

400.404 Policyholder responsibilities.

400.405 Agent and loss adjuster responsibil-
ities.

400.406 Insurance provider responsibilities.

400.407 Restricted access.

400.408 Safeguards and storage.

7 CFR Ch. IV (1-1-06 Edition)

400.409
400.410
400.411
400.412
400.413

Unauthorized disclosure.
Penalties.

Obtaining personal records.
Record retention.
[Reserved]

Subpart R—Sanctions

400.451 General.

400.452 Definitions.

400.453 Exhaustion of administrative rem-
edies.

400.454 Civil penalties.

400.455 Governmentwide debarment and sus-
pension (procurement).

400.456 Governmentwide debarment and sus-
pension (nonprocurement).

400.457 Program Fraud Civil Remedies Act.

400.458 Scheme or device.

400.459 Indebtedness.

400.460-400.500 [Reserved]

Subpart S [Reserved]

Subpart T—Federal Crop Insurance Reform,
Insurance Implementation

400.650
400.651

Purpose.

Definitions.

400.652 Insurance availability.

400.653 Determining crops of economic sig-
nificance.

400.654 Application and acreage report.

400.655 Eligibility for other program bene-
fits.

400.656-400.657 [Reserved]

Subpart U—Ineligibility for Programs Under
the Federal Crop Insurance Act

400.675
400.676
400.677
400.678

Purpose.

[Reserved]

Definitions.

Applicability.

400.679 Criteria for ineligibility.

400.680 Determination and notification of
ineligibility.

400.681 Effect of ineligibility.

400.682 Criteria for reinstatement of eligi-
bility.

400.683 Administration and maintenance.

Subpart V—Submission of Policies, Provi-
sions of Policies, Rates of Premium,
and Premium Reduction Plans

400.700 Basis, purpose, and applicability.

400.701 Definitions.

400.702 Confidentiality of submission and
duration of confidentiality.

400.703 Timing of submission.

400.704 Type of submission.

400.705 Contents required for a new submis-
sion or changes to a previously approved
submission.

400.706 Review of submission.

400.707 Presentation to the Board for ap-
proval or disapproval.
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400.708
400.709

Approved submission.

Roles and responsibilities.

400.710 Preemption and premium taxation.

400.711 Right of review, modification, and
the withdrawal of reinsurance.

400.712 Research and development reim-
bursement, maintenance reimbursement,
and user fees.

400.713 Non-reinsured supplemental (NRS)
policy.

400.714 Requests for the opportunity to offer
a premium discount.

400.715 Limitations and prohibitions.

400.716 Contents of the request for the op-
portunity to offer a premium discount.

400.717 New approved insurance providers.

400.718 RMA Review

400.719 Terms and conditions for the Pre-
mium Reduction Plan.

400.720 Standards for approval of a premium
discount.

400.721 Determinations
ations.

400.722 Consumer complaints.

and reconsider-

Subpart W [Reserved]

Subpart X—Interpretations of Statutory and
Regulatory Provisions

400.765
400.766
400.767
400.768

Basis and applicability.
Definitions.

Requester obligations.
FCIC obligations.

Subparts A-B [Reserved]

Subpart C—General Administra-
tive Regulations; Mutual Con-
sent Cancellation

AUTHORITY: 7 U.S.C. 1501 et seq.

SOURCE: 57 FR 56438, Nov. 30, 1992, unless
otherwise noted.

§400.27 Applicability.

Notwithstanding any provisions of
the crop insurance policy to the con-
trary, the mutual consent provision
contained herein shall be applicable to
all new crop insurance policies issued
by the Federal Crop Insurance Corpora-
tion (7 CFR part 401 et seq.), or by a
company reinsured by the Federal Crop
Insurance Corporation, effective for
the applicable crop year only if those
policies meet the requirements of
§400.28 of this subpart and if the crop
insured is the same as the crop for
which a disaster payment application

§§400.29-400.36

(CCC 441) was filed for the previous
crop year.

[568 FR 67304, Dec. 21, 1993]

§400.28 Mutual consent criteria.

(a) An insured may request policy
cancellation for the crop year for
which the insured filed a CCC 441 for
the applicable crop year if written doc-
umentation is provided, signed by an
authorized Agricultural Stabilization
and Conservation Service official, cer-
tifying the cancellation is based on one
of the following conditions:

(1) Insurance was not a condition of
eligibility for disaster payment, based
on one or more of the statutory cri-
teria; or

(2) the producer withdrew his applica-
tion for disaster payments with preju-
dice or it was rejected by Commodity
Credit Corporation;

(b) Cancellation requests must be re-
ceived in writing no later than three
weeks after the date:

(1) The disaster payment check is
issued; or

(2) The producer is notified that an
application for disaster payment has
been rejected; or

(3) The producer withdraws from the
disaster payment program.

(c) Carryover policies are not avail-
able for mutual consent cancellation.
Crop insurance applications dated be-
fore the disaster cancellation date
(available in the insureds’ service of-
fice) are not eligible for mutual con-
sent cancellations.

[67 FR 56438, Nov. 30, 1992, as amended at 58
FR 67304, Dec. 21, 1993]

§§400.29-400.36 [Reserved]
Subparts D-E [Reserved]

Subpart F—Food Security Act of
1985, Implementation; Denial
of Benefits

AUTHORITY: Secs. 1506, 1516, Pub. L. 75-430,
52 Stat. 73, 77, as amended (7 U.S.C. 1501 et
seq.); sec. 1244, Pub. L. 99-198.

SOURCE: 52 FR 19128, May 21, 1987, unless
otherwise noted.



§400.45

§400.45 Applicability.

(a) The regulations in this subpart
implement Chapter XII and section 1764
of the Food Security Act of 1985 (Pub.
L. 99-198) (the Act) requiring the denial
of crop insurance to persons who are
determined to have performed certain
practices prohibited by the Act or who
have violated certain federal or State
statutes or the regulations imple-
menting the Act. The provisions of this
subpart are applicable to all crop insur-
ance policies written by the Federal
Crop Insurance Corporation (the Cor-
poration) or reinsured by the Corpora-
tion.

(b) The provisions of this subpart will
be effective for the crop and crop year
immediately following the first crop
cancellation date occurring after the
effective date of the Act for all crop
policies reinsured by FCIC, and for all
policies and regulations for crop insur-
ance issued by FCIC.

§400.46 Definitions.

For the purpose of this regulation
and in addition to the definitions in-
cluded at 7 CFR 12.2, the following defi-
nitions are applicable:

(a) Controlled substance means any
prohibited drug-producing plants in-
cluding, but not limited to, cacti of the

genus lophophora, coca bushes
(erythroxylum coca), marijuana
(cannabis satiua), opium poppies

(papauer somniferum), and other drug-
producing plants, the planting and har-
vesting of which is prohibited by Fed-
eral or State law.

(b) Person means any producer, ten-
ant, or landlord, insured under a policy
of crop insurance issued by FCIC, or by
a multi-peril insurance company whose
crop insurance policy is reinsured by
FCIC.

(c) State means each of the fifty
States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam,
the Virgin Islands of the United States,
American Samoa, the Commonwealth
of the Northern Mariana Islands, or the
Trust Territory of the Pacific.

(d) The Act means the Food Security
Act of 1985 (Pub. L. 99-198).

§400.47 Denial of crop insurance.

(a) Any person convicted under Fed-
eral or State law of planting, culti-
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vating, growing, producing, harvesting
or storing a controlled substance in
any crop year will be ineligible for crop
insurance during that crop year and
the four succeeding crop years.

(1) The insurance of such person in-
sured by FCIC who found to be ineli-
gible under paragraph (a) of this sec-
tion will be null and void, and any in-
demnity paid on such insurance must
be returned in full to FCIC. Any pre-
mium paid for insurance coverage de-
clared null and void will be returned,
less a reasonable amount for expenses
and handling not to exceed 20 percent
of the premium paid.

(2) The application and policy of in-
surance will be voided, or the person
will be removed from the policy and
the policyholder share reduced in ac-
cordance with 7 CFR 400.681(b), when
any person becomes ineligible for crop
insurance under the provisions of para-
graph (a) of this section. To obtain
crop insurance coverage following the
period of ineligibility, the person must
submit a new application for crop in-
surance.

(b) Any insurance written by a multi-
peril crop insurance company to any
person who is ineligible under the pro-
visions of this subpart is not eligible
for reinsurance under the Corporation’s
standard reinsurance agreement. Any
premium subsidy and expense allow-
ance or loss paid by the Corporation
because of such agreement will be im-
mediately refunded to the Corporation.
Notwithstanding any other provision of
law, policies written by multi-peril
crop insurance companies to any per-
son ineligible under the provisions of
this subpart are null and void. Pre-
mium paid for such policies will be re-
funded to the person applying for in-
surance, less a reasonable amount for
expenses and handling not to exceed 20
percent of the premium paid, and no in-
demnity will be paid unless the multi-
peril company expressly agrees to con-
tinue such policy in effect without
FCIC reinsurance. However, if the rein-
sured company follows the procedure of
the Corporation and the requirements
of the regulations, reinsurance will
continue to be provided under the rein-
surance agreement on the policy unless
it is shown that the agent or company
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had knowledge of facts which would in-
dicate ineligibility on the part of the
insured and failed to act on that
knowledge.

(c) FCIC employees or contractors
are required to report all suspected
cases of violation of the Act or the reg-
ulations to the appropriate agency for
a determination of violation. Benefits
shall not be paid in such cases pending
a determination from the appropriate
agency.

(d) Notwithstanding any other provi-
sion of this subpart, any crop insurance
policy where insurance attached to a
crop prior to August 15, 1986, will con-
tinue in effect for that crop until the
next termination date following Au-
gust 15, 1986.

[62 FR 19128, May 21, 1987, as amended at 58
FR 17945, Apr. 7, 1993; 61 FR 38058, July 23,
1996; 65 FR 29942, May 10, 2000]

§400.48 Protection of interests of ten-
ants, landlords or producers.

Any tenant, landlord or producer on
the farm separate from the person de-
clared ineligible for crop insurance
under the provisions of §400.47 of this
part, will remain eligible for crop in-
surance on their insurable share in the
crop, unless such tenant, landlord, or
producer on the farm is:

(a) Also convicted of planting, culti-
vating, growing, producing, or storing
a controlled substance;

(b) Otherwise determined by FCIC to
be ineligible for crop insurance.

[562 FR 19128, May 21, 1987, as amended at 61
FR 38058, July 23, 1996]

§§400.49-400.50 [Reserved]

Subpart G—Actual Production
History

AUTHORITY: 7 U.S.C. 1506, 1516.

SOURCE: 59 FR 47787, Sept. 19, 1994, unless
otherwise noted.

§400.51 Availability of actual produc-
tion history program.

An Actual Production History (APH)
Coverage Program is offered under the
provisions contained in the following
regulations:

7T CFR part 457—Common Crop Insurance
Regulations; and all special provisions
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§400.52

thereto unless specifically excluded by the
special provisions.

The APH program operates within
limits prescribed by, and in accordance
with, the provisions of the Federal
Crop Insurance Act, as amended (7
U.S.C. 1501 et seq.), only on those crops
identified in this section in those areas
where the Actuarial Table provides
coverage. Except when in conflict with
this subpart, all provisions of the appli-
cable crop insurance contract for these
crops apply.

[69 FR 47787, Sept. 19, 1994, as amended at 69
FR 9520, Mar. 1, 2004]

§400.52 Definitions.

In addition to the definitions con-
tained in the crop insurance contract,
the following definitions apply for the
purposes of the APH Coverage Pro-
gram:

(a) APH—Actual Production History.

(b) Actual yield—The yield per acre
for a crop year calculated from the pro-
duction records or claims for indem-
nities. The actual yield is determined
by dividing total production (which in-
cludes harvested and appraised produc-
tion) by planted acres for annual crops
or by insurable acres for perennial
Crops.

(c) Adjusted yield—The transitional or
determined yield reduced by the appli-
cable percentage for lack of records.
The adjusted yield will equal 65 percent
of the transitional or determined yield,
if no producer records are submitted; 80
percent, if records for one year are sub-
mitted; and 90 percent, if two years of
records are submitted.

(d) Appraised production—Production
determined by the Agricultural Sta-
bilization and Conservation Service
(ASCS), the FCIC, or a company rein-
sured by the FCIC, that was
unharvested but which reflected the
crop’s yield potential at the time of the
appraisal. For the purpose of APH ‘“‘ap-
praised production’ specifically ex-
cludes production lost due to uninsur-
able causes.

(e) Approved APH yield—A Yyield, cal-
culated and approved by the verifier,
used to determine the production guar-
antee and determined by the sum of
the yearly actual, assigned, and ad-
justed or unadjusted transitional or de-
termined yields divided by the number
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of yields contained in the database.
The database may contain up to 10 con-
secutive crop years of actual and or as-
signed yields. At least four yields will
always exist in the database.

(f) Assigned yield—A yield assigned by
FCIC in accordance with the crop in-
surance contract, if the insured does
not file production reports as required
by the crop insurance contract. As-
signed yields are used in the same man-
ner as actual yields when calculating
APH yields except for purposes of the
Nonstandard Classification System
(NCS).

(g) Base period—Ten consecutive crop
years (except peaches, which have a
five-year base period) immediately pre-
ceding the crop year defined in the in-
surance contract for which the ap-
proved APH yield is being established
(except for sugarcane, which begins the
calendar year preceding the immediate
previous crop year defined in the insur-
ance contract).

(h) Continuous production reports—Re-
ports submitted by a producer for each
crop year that the unit was planted to
the crop and for the most recent crop
year in the base period.

(i) Crop year—Defined in the crop in-
surance contract, however, for APH
purposes the term does not include any
year when the crop was not planted or
when the crop was prevented from
being planted by an insurable cause.
For example, if an insured plants acre-
age in a county to wheat one year, that
year is a crop year in accordance with
the policy definition. If the land is
summerfallowed the next calendar
year, that calendar year is not a crop
year for the purpose of APH.

(j) Database—A minimum of four
years up to a maximum of ten crop
years of production data used to cal-
culate the approved APH yield.

(k) Determined yield (D-yield)—An es-
timated year for certain crops, which
can be determined by multiplying an
average yield for the crop (attained by
using data available from The National
Agricultural Statistics Service (NASS)
or comparable sources) by a percentage
established by the FCIC for each coun-
ty.

(1) Master yields—Approved APH
yields, for certain crops and counties
as initially designated by the FCIC,
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based on a minimum of four crop years
of production records for a crop within
a county.

(m) New producer—A person who has
not been actively engaged in farming
for a share of the production of the in-
sured crop for more than two crop
years.

(n) Production report—A  written
record showing the insured crop’s an-
nual production and used to determine
the insured’s yield for insurance pur-
poses. The report contains yield his-
tory by unit, if applicable, including
planted acreage for annual crops, in-
surable acreage for perennial crops,
and harvested and appraised produc-
tion for the previous crop years. This
report must be supported by written
verifiable records, measurement of
farm stored production, or by other
records of production approved by FCIC
on an individual basis. Information
contained in a claim for indemnity is
considered a production report for the
crop year for which the claim was filed.

(o) Production Reporting Date (PRD)—
The PRD is contained in the crop in-
surance contract and is the last date
production reports will be accepted for
inclusion in the database for the cur-
rent crop year.

(p) Transitional yield (T-Yield)—An es-
timated yield, for certain crops, gen-
erally determined by multiplying the
ASCS program yield by a percentage
determined by the FCIC for each coun-
ty and provided on the actuarial table
to be used in the APH yield calculation
process when less than four consecu-
tive crop years of actual or assigned
yields are available.

(q) Verifiable records—Contempora-
neous records of acreage and produc-
tion provided by the insured, which
may be verified by FCIC through an
independent source, and which are used
to substantiate the acreage and pro-
duction that have been reported on the
production report.

(r) Verifier—A person authorized by
the FCIC to calculate approved APH
yields.

(s) Yield variance tables—Tables for
certain crops that indicate unaccept-
able yield variations and yield trends
which will require determination of the
APH yield by the FCIC.
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§400.53 Yield certification and accept-
ability.

(a) Production reports must be pro-
vided to the crop insurance agent no
later than the production reporting
date for the crop insured.

(1) Production reports must provide
an accurate account of planted acreage
for annual crops or insurable acres for
perennial crops, as well as harvested
and appraised production by unit.

(2) The insured must certify the accu-
racy of the information.

(3) Production reported for more than
one crop year must be continuous. A
year in which no acreage was planted
to the crop on a unit or no acreage was
planted to a practice, type, or variety
requiring an APH yield will not be con-
sidered a break in continuity. Assigned
yields, at the discretion of the FCIC,
may be used to maintain continuity of
yield data of file. Production on unin-
sured (for those years a crop insurance
policy under the Federal Crop Insur-
ance Act is in effect) or uninsurable
acreage (for other years of the period)
will not be used to determine APH
yield unless production from such acre-
age is commingled with production
from insured or insurable acreage.

(b) Production reports and sup-
porting records are subject to audit or
review to verify the accuracy of the in-
formation certified. Production and
supporting records may be reviewed
and verified if a claim for indemnity is
submitted on the insured crop. The re-
ported yield is subject to revision, if
needed, so that the claim conforms to
the records submitted at that time.

(1) Inaccurate production reports or
failure to retain acceptable records
shall result in the verifier combining
optional farm units and recomputing
the approved APH yield. These actions
shall be taken at any time after report-
ing or record discrepancies are identi-
fied and may result in reduction of the
approved APH yield for any calendar
year.

(2) Records must be provided by the
insured at the time of an audit, review,
or as otherwise requested, to verify
that the acreage and production cer-
tified are accurate. Records of any
other person having shares in the in-
sured crop, which are used by the in-
sured to establish the approved APH
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yield, must also be provided upon re-
quest.

(3) In the event acreage or production
data certified by two or more persons
sharing in the crop on the same acre-
age is different, the verifier shall, at
the verifier’s discretion, determine
which acreage and production data, if
any, will be used to determine the ap-
proved APH yield. If the correct acre-
age and production cannot be deter-
mined, the data submitted will be con-
sidered unacceptable by the verifier for
APH purposes.

(4) Failure of the producer to report
acreage and production completely and
accurately may result in voidance of
the crop insurance contract, as well as
criminal or civil false claims penalties
pursuant to applicable Federal crimi-
nal or civil statutes.

§400.54 Submission and accuracy of
production reports.

(a) The insured is solely responsible
for the timely submission and certifi-
cation of accurate, complete produc-
tion reports to the agent. Production
reports must be provided for all plant-
ed units.

(b) Records may be requested by the
FCIC, or an insurance company rein-
sured by the FCIC, or by anyone acting
on behalf of the FCIC or the insurance
company. The insured must provide
such records upon request.

(c) The agent will explain the APH
Program to insureds and prospective
insureds. When necessary, the agent
will assist the insured in preparation of
production reports. The agent will de-
termine the adjusted or unadjusted
transitional or determined yields in ac-
cordance with §400.54(b). The agent will
review the production reports and for-
ward them to the verifier, along with
any requested and required supporting
records for determination of an ap-
proved APH yield.

(d) The verifier will determine if the
certified production reports are accept-
able and calculate the approved APH
yield.

§400.55 Qualification for actual pro-
duction history coverage program.

(a) The approved APH yield is cal-
culated from a database containing a
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minimum of four yields and will be up-
dated each subsequent crop year. The
database may contain a maximum of
the 10 most recent crop years and may
include actual, assigned, and adjusted
or unadjusted T or D-Yields. T or D-
Yields, adjusted or unadjusted, will
only occur in the database when there
are less than four years of actual and/
or assigned yields.

(b) The insured may be required to
provide production records to deter-
mine the approved APH yield, if pro-
duction records for the most recent
crop year are available. If acceptable
records of actual production are pro-
vided, the records must be continuous
and contain at least the most recent
crop year’s actual yield.

(1) If no acceptable production
records are available, the approved
APH yield is the adjusted T or D-Yield
(65 percent of T or D-Yield).

(2) If acceptable production records
containing information for only the
most recent crop year are provided, the
three T or D-Yields adjusted by 80 per-
cent will be used to complete the min-
imum database and calculate the ap-
proved APH yield.

(3) If acceptable production records
containing information for only the
two most recent crop years are pro-
vided, the two T or D-Yields adjusted
by 90 percent and the two actual yields
will be used to complete the database
and calculate the approved APH yield.

(4) If acceptable production records
containing information for only the
three most recent crop years are pro-
vided, the three actual yields and one
unadjusted T or D-Yield are used to
complete the database and calculate
the approved APH yield.

(5) When the database contains four
or more (up to ten) continuous actual
yields, the approved APH yield is a
simple average of the actual yields.

(6) New producers may have their ap-
proved APH yields based on unadjusted
T or D-Yields or a combination of ac-
tual and unadjusted T or D-Yields.

(7) Producers who add land or new
practice, types and varieties to their
farming operations and who do not
have available records for the added
land, practice, types or varieties may
have approved APH yields for the
added land, practice, types or varieties
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that are Dbased on adjusted or
unadjusted T or D-Yields as determined
by FCIC.

(8) If the producer’s crop is destroyed
or if it produces a low actual yield due
to insured causes of loss, the resulting
average yield may qualify for cata-
strophic yield adjustment according to
FCIC guidelines. APH yields qualifying
for catastrophic yield adjustment may
be adjusted to mitigate the effect of
catastrophic years. Premium rates for
approved APH yields, which are ad-
justed for catastrophic years, may be
based on the producer’s APH average
yield prior to the catastrophic adjust-
ment or such other basis as determined
appropriate by FCIC.

(c) If no insurable acreage of the in-
sured crop is planted for a year, a pro-
duction report indicating zero planted
acreage will maintain the continuity of
production reports for APH record pur-
poses and that calendar year will not
be included in the APH yield calcula-
tions.

(d) Actual yields calculated from the
claim for indemnity will be entered in
the database. The resulting average
yield will be used to determine the pre-
mium rate and approved APH yield, at
the discretion of FCIC.

(e) Optional units are not available
to an insured who does not provide ac-
ceptable production reports for at least
the most recent crop year with which
to calculate an approved APH yield.

(f) FCIC may determine approved
APH yields for designated crops in the
following situations:

(1) If less than four years of yield his-
tory is certified and T or D-Yields are
not provided in the actuarial docu-
ments,

(2) If actual yield exceed tolerances
specified in yield variance tables, and

(3) For perennial crops:

(i) If significant upward or downward
yield trends are indicated;

(ii) If tree or vine damage, or cultural
practices will reduce the production
level;

(iii) if more than two percent of the
trees or vines have been removed with-
in the last two years; or

(iv) If yield trends are evident and
yields greater than the average yield
are requested by the insured.
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(g) APH yields will not be approved
the first insurance year on perennial
crops until an inspection acceptable to
FCIC has been performed and the acre-
age is accepted for insurance purposes
in accordance with the crop insurance
contract.

(h) APH Master Yields may be estab-
lished whenever crop rotation require-
ments and land leasing practices limit
the yield history available. FCIC will
establish crops and locations for which
Master Yields are available. To qualify,
the producer must have at least four
recent continuous crop years’ annual
production reports and must certify
the authenticity of the production re-
ports of the insured crop. Master Yields
are based on acreage and production
history from all acreage of the insured
crop in the county in which the oper-
ator has shared in the crop’s produc-
tion.

(i) FCIC may use any production re-
port available under the provisions of
any crop insurance contract, whether
continuous or not, involving the inter-
ests of the person’s insured crops in de-
termining the approved APH yield.

§400.56 Administrative appeal exhaus-
tion.

The insured may appeal the approved
APH yield in accordance with the pro-
cedures contained in 7 CFR part 400,
subpart J. Administrative remedies
through the appeal process must be ex-
hausted prior to any action for judicial
review. The approved APH yield deter-
mined as a result of the appeal process
will be the yield applicable to the crop
year.

§400.57 [Reserved]

Subpart H—Information Collection
Requirements Under the Pa-
perwork Reduction Act; OMB
Control Numbers

AUTHORITY: 5 U.S.C. 1320, Pub. L. 96-511 (44
U.S.C., chapter 35).

SOURCE: 56 FR 49390, Sept. 30, 1991, unless
otherwise noted.

§400.65-400.66 [Reserved]

Subpart | [Reserved]
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Subpart J—Appeal Procedure

AUTHORITY: 7 U.S.C. 1506(1), 1506(p)

SOURCE: 67 FR 13251, Mar. 22, 2002, unless
otherwise noted.

§400.90 Definitions.

Act. The Federal Crop Insurance Act
(7 U.S.C. 1501-1524).

Administrative review. A review within
the Department of Agriculture of an
adverse decision.

Adverse decision. A decision by an em-
ployee or Director of the Agency that
is adverse to the participant. The term
includes the denial of program bene-
fits, written agreements, eligibility,
etc. that results in the participant re-
ceiving less funds than the participant
believes should have been paid or not
receiving a benefit to which the partic-
ipant believes he or she was entitled.

Agency. RMA or FCIC, including the
RSO, FOSD or any other division with-
in the Agency with decision making
authority.

Appellant. Any participant who ap-
peals or requests mediation of an ad-
verse decision of the Agency in accord-
ance with this subpart. Unless other-
wise specified in this subpart, the term
“appellant’ includes an authorized rep-
resentative.

Authorized representative. Any person,
whether or not an attorney, who has
obtained a Privacy Act waiver and is
authorized in writing by a participant
to act for the participant in the admin-
istrative review, mediation, or appeal
process.

Certified State. A State with a medi-
ation program, approved by the Sec-
retary, that meets the requirements of
7 CFR part 1946, subpart A, or a suc-
cessor regulation.

FCIC. The Federal Crop Insurance
Corporation, a wholly owned Govern-
ment corporation within USDA.

FOSD. The Fiscal Operations and
Systems Division established by the
Agency for the purpose of making de-
terminations of indebtedness for poli-
cies insured by FCIC and for deter-
mining ineligibility for policies both
insured and reinsured by FCIC.

FSA. The Farm Service Agency, an
agency within USDA, or its successor
agency.
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Good farming practices. For agricul-
tural commodities insured under the
terms contained in 7 CFR part 457 and
all other crop insurance policies au-
thorized under the Act, except as pro-
vided herein, means the good farming
practices as defined at 7 CFR 457.8. For
agricultural commodities insured
under the terms contained in 7 CFR
part 407, means the good farming prac-
tices as defined at 7 CFR 407.9.

Insured. An individual or entity that
has applied for crop insurance or who
holds a crop insurance policy that was
in effect for the previous crop year and
continues to be in effect for the current
crop year.

Mediation. A process in which a
trained, impartial, neutral third party
(the mediator), meets with the dis-
puting parties, facilitates discussions,
and works with the parties to mutually
resolve their disputes, narrow areas of
disagreement, and improve commu-
nication.

NAD. The USDA National Appeals
Division. See 7 CFR part 11.

Non-certified State. A State that is not
approved by the Secretary of Agri-
culture to participate in the USDA Me-
diation Program under 7 CFR part 1946,
subpart A, or its successor regulation.

Participant. An individual or entity
that has applied for crop insurance or
who holds a valid crop insurance policy
that was in effect for the previous crop
year and continues to be in effect for
the current crop year. The term does
not include individuals or entities
whose claims arise under the programs
excluded in the definition of partici-
pant published at 7 CFR 11.1.

Reinsured company. A private insur-
ance company, including its agents,
that has been approved and reinsured
by FCIC to provide insurance to par-
ticipants.

Reviewing authority. A person as-
signed the responsibility by the Agency
of making a decision on a request for
administrative review by the partici-
pant in accordance with this subpart.

RMA. The Risk Management Agency,
an agency within USDA, or its suc-
cessor agency.

RSO. The Regional Service Office es-
tablished by the Agency for the pur-
pose of providing program and under-
writing services for private insurance

16

7 CFR Ch. IV (1-1-06 Edition)

companies reinsured by FCIC under the
Act and for FCIC insurance contracts
delivered through FSA offices.
Secretary. The Secretary of Agri-
culture.
USDA. United States Department of
Agriculture.

[67 FR 13251, Mar. 22, 2002, as amended at 68
FR 37720, June 25, 2003]

§400.91 Applicability.

(a) This subpart applies to:

(1) Adverse decisions made by per-
sonnel of the Agency with respect to:

(i) Contracts of insurance insured by
FCIC; and

(ii) Contracts of insurance of private
insurance companies and reinsured by
FCIC under the provisions of the Act.

(2) Determinations of good farming
practices made by personnel of the
Agency or the reinsured company (see
§400.98).

(b) This subpart is not applicable to
any decision:

(1) Made by the Agency with respect
to any matter arising under the terms
of the Standard Reinsurance Agree-
ment with the reinsured company; or

(2) Made by any private insurance
company with respect to any contract
of insurance issued to any producer by
the private insurance company and re-
insured by FCIC under the provisions
of the Act, except for determinations of
good farming practices specified in
§400.91(a)(2).

(c) With respect to matters identified
in §400.91(a)(1), participants may re-
quest an administrative review, medi-
ation, or appeal of adverse decisions by
the Agency made with respect to:

(1) Denial of participation in the crop
insurance program;

(2) Compliance with terms and condi-
tions of insurance;

(3) Issuance of payments or other
program benefits to a participant in
the crop insurance program; and

(4) Issuance of payments or other
benefits to an individual or entity who
is not a participant in the crop insur-
ance program.

(d) Only a participant may seek an
administrative review or mediation
under this subpart, as applicable.

[67 FR 13251, Mar. 22, 2002, as amended at 68
FR 37720, June 25, 2003]
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§400.92 Appeals.

(a) Except for determinations of good
farming practices, nothing in this sub-
part prohibits a participant from filing
an appeal of an adverse decision di-
rectly with NAD in accordance with
part 11 of this title without first re-
questing administrative review or me-
diation under this subpart.

(b) If the participant has timely re-
quested administrative review or medi-
ation, the participant may not partici-
pate in a NAD hearing until such ad-
ministrative review or mediation is
concluded. The time for appeal to NAD
is suspended from the date of receipt of
a request for administrative review or
mediation until the conclusion of the
administrative review or mediation.
The participant will have only the re-
maining time to appeal to NAD after
the conclusion of the administrative
review or mediation.

[67 FR 13251, Mar. 22, 2002, as amended at 68
FR 37720, June 25, 2003]

§400.93 Administrative review.

(a) With respect to adverse decisions,
an appellant may seek one administra-
tive review or seek mediation under
§400.94, but not both.

(b) If the appellant seeks an adminis-
trative review, the appellant must file
a written request for administrative re-
view with the reviewing authority in
accordance with §400.95. The written
request must state the basis upon
which the appellant relies to show
that:

(1) The decision was not proper and
not made in accordance with applicable
program regulations and procedures; or

(2) All material facts were not prop-
erly considered in such decision.

(c) The reviewing authority will issue
a written decision that will not be sub-
ject to further administrative review
by the Agency.

[67 FR 13251, Mar. 22, 2002, as amended at 68
FR 37720, June 25, 2003]

§400.94 Mediation.

For adverse decisions only:

(a) Appellants have the right to seek
mediation or other forms of alternative
dispute resolution instead of an admin-
istrative review under §400.93.
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(b) All requests for mediation under
this subpart must be made after
issuance of the adverse decision by the
Agency and before the appellant has a
NAD hearing on the adverse decision.

(c) An appellant who chooses medi-
ation must request mediation not later
than 30 calendar days from receipt of
the written notice of the adverse deci-
sion. A request for mediation will be
considered to have been ‘‘filed”” when
personally delivered in writing to the
appropriate decision maker or when
the properly addressed request, postage
paid, is postmarked.

(d) An appellant will have any bal-
ance of the days remaining in the 30-
day period to appeal to NAD if medi-
ation is concluded without resolution.
If a new adverse decision that raises
new matters or relies on different
grounds is issued as a result of medi-
ation, the participant will have a new
30-day period for appeals to NAD.

(e) An appellant is responsible for
contacting the Certified State Medi-
ation Program in States where such
mediation program exists. The State
mediation program will make all ar-
rangements for the mediation process.
A list of Certified State Mediation Pro-
grams is available at hitp://
www.act.fcic.usda.gov.

(f) An appellant is responsible for
making all necessary contacts to ar-
range for mediation in non-certified
States or in certified States that are
not currently offering mediation on the
subject in dispute. An appellant need-
ing mediation in States without a cer-
tified mediation program may request
mediation by contacting the RSO,
which will provide the participant with
a list of acceptable mediators.

(g) An appellant may only mediate
an adverse decision once.

(h) If the dispute is not completely
resolved in mediation, the adverse de-
cision that was the subject of the medi-
ation remains in effect and becomes
the adverse decision that is appealable
to NAD.

(i) If the adverse decision is modified
as a result of the mediation process,
the modified decision becomes the new
adverse decision for appeal to NAD.
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§400.95 Time limitations for filing and
responding to requests for adminis-
trative review.

(a) A request for administrative re-
view must be filed within 30 days of re-
ceipt of written notice of the adverse
decision. A request for an administra-
tive review will be considered to have
been ‘‘filed”” when personally delivered
in writing to the appropriate decision
maker or when the properly addressed
request, postage paid, is postmarked.

(b) Notwithstanding paragraph (a) of
this section, an untimely request for
administrative review may be accepted
and acted upon if the participant can
demonstrate a physical inability to
timely file the request for administra-
tive review.

[67 FR 13251, Mar. 22, 2002, as amended at 68
FR 37720, June 25, 2003]

§400.96 Judicial review.

Except as provided in §400.98, with re-
spect to adverse determinations:

(a) A participant must exhaust ad-
ministrative remedies before seeking
judicial review of an adverse decision.
This requires the participant to appeal
an Agency adverse decision to NAD in
accordance with 7 CFR part 11 prior to
seeking judicial review of the adverse
decision.

(b) If the adverse decision involves a
matter determined by the Agency to be
not appealable, the appellant must re-
quest a determination of non-
appealability from the Director of
NAD, and appeal the adverse decision
to NAD if the Director determines that
it is appealable, prior to seeking judi-
cial review.

(c) A participant with a contract of
insurance reinsured by the Agency may
bring suit against the Agency if the
suit involves an adverse action in a
United States district court after ex-
haustion of administrative remedies as
provided in this section. Nothing in
this section can be construed to create
privity of contract between the Agency
and a participant.

[67 FR 13251, Mar. 22, 2002, as amended at 68
FR 37720, June 25, 2003]

§400.97

(a) Representatives of the Agency
may correct all errors in entering data

Reservations of authority.
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on program contracts and other pro-
gram documents, and the results of
computations or calculations made
pursuant to the contract.

(b) Nothing contained in this subpart
precludes the Secretary, the Manager
of FCIC, or the Administrator of RMA,
or a designee, from determining at any
time any question arising under the
programs within their respective au-
thority or from reversing or modifying
any adverse decision.

§400.98 Reconsideration process.

(a) This reconsideration process only
applies to determinations of good farm-
ing practices under §400.91(a)(2).

(b) There is no appeal to NAD of de-
terminations or reconsideration deci-
sions regarding good farming practices.

(c) Only reconsideration is available
for determinations of good farming
practices. Mediation is not available
for determinations of good farming
practices.

(d) If the insured seeks reconsider-
ation, the insured must file a written
request for reconsideration to the fol-
lowing: USDA/RMA/Deputy Adminis-
trator for Insurance Services/Stop 0805,
1400 Independence Avenue SW., Wash-
ington, DC 20250-0801.

(1) A request for reconsideration
must be filed within 30 days of receipt
of written notice of the determination
regarding good farming practices. A re-
quest for reconsideration will be con-
sidered to have been ‘‘filed”” when per-
sonally delivered in writing to FCIC or
when the properly addressed request,
postage paid, is postmarked.

(2) Notwithstanding paragraph (d)(1)
of this section, an untimely request for
reconsideration may be accepted and
acted upon if the insured can dem-
onstrate a physical inability to timely
file the request for reconsideration.

(3) The written request must state
the basis upon which the insured relies
to show that:

(i) The decision was not proper and
not made in accordance with applicable
program regulations and procedures; or

(ii) All material facts were not prop-
erly considered in such decision.

(e) With respect to determinations of
good farming practices, the insured is
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not required to exhaust the adminis-
trative remedies in 7 CFR part 11 be-
fore bringing suit against FCIC in a
United States district court. However,
regardless of whether the Agency or
the reinsured company makes the de-
termination, the insured must seek re-
consideration under §400.98 before
bringing suit against FCIC in a United
States District Court. The insured can-
not file suit against the reinsured com-
pany for determinations of good farm-
ing practices.

(f) Any reconsideration decision by
the Agency regarding good farming
practices shall not be reversed or modi-
fied as a result of judicial review unless
the reconsideration decision is found to
be arbitrary or capricious.

[68 FR 37720, June 25, 2003]

Subpart K—Debt Management—
Regulations for the 1986 and
Succeeding Crop Years

AUTHORITY: Secs. 506, 516, Pub. L. 75-430, 52
Stat. 73, 77, as amended (7 U.S.C. 1506, 1516).

SOURCE: 51 FR 17316, May 12, 1986, unless
otherwise noted.

§400.115 Purpose.

This subpart sets forth procedures
that will be followed, and the rights af-
forded to debtors, in connection with
the reporting by the Federal Crop In-
surance Corporation (FCIC) to credit
reporting agencies of information with
respect to current and delinquent debts
owed to FCIC, and in connection with
referral of delinquent debts to contract
collection agencies.

§400.116 Definitions.

(a) Credit reporting agency means (1) a
reporting agency as defined at 4 CFR
102.5(a), or (2) any entity which has en-
tered into an agreement with USDA
concerning the referral of credit infor-
mation.

(b) Collection agency means a private
debt collection contractor under Fed-
eral Supply Schedule contract with the
General Services Administration (GSA)
for professional debt collection serv-
ices.

(c) Comptroller means the employee of
FCIC filling that position or the person
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designated by the Comptroller to per-
form that function.

(d) Debt and claim are deemed synony-
mous and are used interchangeably
herein. The debt or claim is an amount
of money which has been determined
by an appropriate agency official to be
owed to FCIC by any individual, orga-
nization or entity, except another Fed-
eral agency; State, local or foreign
government or agencies thereof; Indian
tribal governments; or other public in-
stitutions.

The debt or claim may have arisen
from overpayment, premium non-pay-
ment, interest, penalties, reclamations
resulting from payments under good
faith reliance provisions, or other
causes.

(e) Delinquent debt means (1) any debt
owed to FCIC that has not been paid by
the termination date specified in the
applicable contract of insurance, or
other due date for payment contained
in any other agreement, or notification
of indebtedness, and (2) any overdue
amount owed to FCIC by a debtor
which is the subject of an installment
payment agreement which the debtor
has failed to satisfy under the terms of
such agreement.

(f) System of records means a group of
any records under the control of FCIC
from which information is retrieved by
the name of the individual by some
identifying number, symbol, or other
identification assigned to the indi-
vidual.

(g) Request for review means that re-
quest submitted to FCIC by a debtor
for a review of the facts resulting in
the determination of indebtedness to
FCIC. FCIC allows 45 days for such re-
quest and any request submitted with-
in that period is considered a timely
request.

§400.117 Determination
quency.

of delin-

Prior to disclosing information about
a debt to a credit reporting agency in
accordance with this subpart, the FCIC
claims official, designated as the
Comptroller, FCIC, or the designee of
the Comptroller who has jurisdiction
over the claim, shall review the claim
and determine that the claim is valid
and overdue.
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§400.118 Demand for payment.

The Comptroller who is responsible
for carrying out the provisions of this
subpart with respect to the debt shall
send to the debtor appropriate written
demands for payment in terms which
inform the debtor of the consequences
of failure to make payment, in accord-
ance with guidelines established by the
Manager, FCIC, the Federal Claims
Collection Standards at 4 CFR 102.2, or
the contract between the General Serv-
ices Administration (GSA) and the col-
lection agency.

§400.119 Notice to debtor; credit re-
porting agency.

(a) In accordance with guidelines es-
tablished by the Manager, FCIC, the
Comptroller who is responsible for dis-
closure of information with respect to
delinquent debts to a credit reporting
agency shall send written notice to the
delinquent debtors that FCIC intends
to disclose credit information to a
credit reporting agency on a regular
basis. In addition, delinquent debtors
are to be informed:

(1) Of the basis for the indebtedness;

(2) That the payment is overdue;

(3) That FCIC intends to disclose to a
credit reporting agency that the debtor
is responsible for the debt and with re-
spect to an individual, that such disclo-
sure shall be made not less than 60 days
after notification to such debtor;

(4) Of the specific information in-
tended to be disclosed to the credit re-
porting agency;

(5) Of the rights of such debtor to a
full explanation of the claim and to
dispute any information in the system
of records of FCIC concerning the
claim;

(6) Of the debtor’s right to adminis-
trative appeal or review with respect to
the claim and how such review shall be
obtained; and

(7) Of the date after which the infor-
mation will be reported to the credit
reporting agency.

(b) The content and standards for de-
mand letters and notices sent under
this section shall be consistent with
the Federal Claims Collection Stand-
ards at 4 CFR 102.2.
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§400.120 Subsequent disclosure and
verification.

(a) FCIC shall promptly notify each
credit reporting agency to which the
original disclosure of debt information
was made of any substantial change in
the condition or amount of the claim.
A substantial change in condition may
include, but is not limited to, notice of
death, cessation of business, or reloca-
tion of the debtor. A substantial
change in the amount may include, but
is not limited to, payments received,
additional amounts due, or offsets
made with respect to the debt.

(b) FCIC shall promptly verify or cor-
rect, as appropriate, information about
the claim or request of such credit re-
porting agency for verification of any
or all information so disclosed. The
records of the debtor shall reflect any
correction resulting from such request.

(c) FCIC shall obtain satisfactory as-
surances from each reporting agency to
which information will be provided
that the agency is in compliance with
the provisions of all laws and regula-
tions of the United States relating to
providing credit information.

§400.121 Information disclosure limi-
tations.

FCIC shall limit delinquent debt in-
formation disclosed to credit reporting
agencies to:

(a) The name, address, taxpayer iden-
tification number, and other informa-
tion necessary to establish the identity
of the debtor;

(b) The amount, status, and history
of the claim; and

(c) The FCIC program under which
the claim arose.

§400.122 Attempts to locate debtor.

Before disclosing delinquent debt in-
formation to a credit reporting agency,
FCIC shall take reasonable action to
locate a debtor for whom FCIC does not
have a current address in order to send
the notification in accordance with
§400.119 of this subpart.

§400.123 Request for review of the in-
debtedness.

(a) Before disclosing delinquent debt
information to a credit reporting agen-
cy, FCIC shall, upon request of the
debtor, provide for a review of the
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claim, including an opportunity for re-
consideration of the initial decision
concerning the existence or amount of
the claim, in accordance with applica-
ble administrative appeal procedures.

(b) Upon receipt of a timely request
for review, FCIC shall suspend its
schedule for disclosure of delinquent
debt information to a credit reporting
agency until such time as a final deci-
sion is made on the request.

(c) Upon completion of the review,
the reviewing office shall transmit to
the debtor a written notification of the
decision. If appropriate, notification
shall inform the debtor of the sched-
uled date on or after which information
concerning the debt will be provided to
the credit reporting agency. The notifi-
cation shall, if appropriate, also indi-
cate any changes in the information to
be disclosed to the extent such infor-
mation differs from that provided in
the initial notification.

§400.124 Disclosure to credit report-
ing agencies.

(a) In accordance with guidelines es-
tablished by the Manager, FCIC, the
Comptroller or designated manager of
the systems of records shall disclose to
credit reporting agencies the informa-
tion specified in §400.121.

(b) Disclosure of information to cred-
it reporting agencies shall be made on
or after the date specified in
§§400.119(a)(3) and 400.125 and shall be
comprised of the information set forth
in the initial determination or any
modification thereof.

(c) This section shall not apply to
disclosure of delinquent debts when:

(1) The debtor has agreed to a repay-
ment agreement for such debt and such
agreement is still valid; or

(2) The debtor has filed for review of
the debt and the reviewing official or
designee has not issued a decision on
the review.

§400.125 Notice to debtor, collection
agency.

FCIC shall provide 30 days written
notice to the debtor, mailed to the
debtor’s last known address, of FCIC’s
intent to forward the debt to a collec-
tion agency for further collection ac-
tion.
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§400.126 Referral of delinquent debts
to contract collection agencies.

(a) FCIC shall use the services of a
contract collection agency which has
entered into a contract with the Gen-
eral Services Administration to re-
cover debts owed to FCIC.

(b) If FCIC’s collection efforts have
been unsuccessful on a delinquent debt,
and the delinquent debt remains un-
paid, FCIC may refer the debt to a con-
tract collection agency for collection.

(c) FCIC shall retain the authority to
resolve disputes, compromise claims,
suspend or terminate collection action,
and refer the matter for litigation.

§400.127 [Reserved]

§400.128 Definitions.

(a) Agency means (1) An Executive
Agency as defined by 5 U.S.C. 105, the
United States Postal Service, and the
United States Postal Rate Commission,
or (2) A Military Department, as de-
fined by section 102 of Title 5 U.S.C.

(b) Debt means:

(1) An amount owed to the United
States from sources including, but not
limited to, insured or guaranteed
loans, fees, leases, insurance premiums,
interest (except where prohibited by
law), rents, royalties, services, sale of
real or personal property, overpay-
ments, penalties, damages, fines and
forfeitures (except those arising under
the Uniform Code of Military Justice).

(2) An amount owed to the United
States by an employee for pecuniary
losses where the employee has been de-
termined to be liable because of such
employee’s negligent, willful, unau-
thorized or illegal acts, including but
not limited to:

(i) Theft, misuse, or loss of Govern-
ment funds;

(ii) False claims for services and
travel reimbursement;

(iii) Illegal, unauthorized obligations
and expenditures of Government appro-
priations;

(iv) Using or authorizing the use of
Government owned or leased equip-
ment, facilities, supplies and services
for other than official or approved pur-
poses;

(v) Lost, stolen, damaged,
stroyed Government property;

or de-
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(vi) Erroneous entries on accounting
records or reports; and

(vii) Deliberate failure to provide
physical security and control proce-
dures for accountable officers, if such
failure is determined to be the proxi-
mate cause for a loss of Government
funds.

(c) Department or USDA means the
United States Department of Agri-
culture.

(d) Disposable salary (pay) means any
pay due an employee which remains
after required deductions for Federal,
State and local income taxes; Social
Security taxes, including Medicare
taxes; Federal retirement programs;
premiums for life and health insurance
benefits; and such other deductions as
may be required by law to be withheld.

(e) Employee means a current em-
ployee of an agency, including a cur-
rent member of the Armed Forces or a
Reserve of the Armed Forces.

(f) FCIC Official means the Manager,
or the Manager’s designee.

(g) Hearing Officer means an Adminis-
trative Law Judge of the Department
of Agriculture or another person not
under the control of the USDA, des-
ignated by the FCIC Official to review
the determination of the alleged debt.

(h) Salary Offset means a deduction of
a debt due the U.S. by deduction from
the disposable salary of an employee
without the employee’s consent.

(i) Waiver means the cancellation, re-
mission, forgiveness, or non-recovery
of a debt owed by an employee as per-
mitted or required by 5 U.S.C. 5584, 10
U.S.C. 2774, 32 U.S.C. 716, 5 U.S.C.
8346(b), or any other law.

[63 FR 3, Jan. 4, 1988, and 53 FR 10527, Apr. 1,
1988]

§400.129 Salary offset.

(a) Debt collection by salary offset is
feasible if: the cost to the Government
of collection by salary offset does not
exceed the amount of the debt; there
are no legal restrictions to the debt,
such as the debtor being under the ju-
risdiction of a bankruptcy court or the
expiration of a statute of limitations;
or, other such legal restrictions. The
Debt Collection Act permits collec-
tions of debts by offset for claims that
have not been outstanding for more
than 10 years.
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(b) The salary offset provisions con-
tained herein provide procedures which
must be followed before FCIC may re-
quest another Federal agency to offset
any amount from the debtor’s salary.
Decisions made under the provisions of
this section are not appealable under
the provisions of the Appeal Regula-
tions in part 400, subpart J of this title.

(c) These regulations will not apply
to any case where collection of a debt
by salary offset is explicitly provided
for by another statue as noted by the
Comptroller General in 64 Comp. Gen.
142 (1984), including 5 U.S.C. 5512(a), 5
U.S.C. 5513, 5 U.S.C. 5522(a) (1), b U.S.C.
5705 (1) and (2), and 5 U.S.C. 5724(f).

(d) Salary offset may be used by FCIC
to collect debts which arise from delin-
quent FCIC premium payments or de-
linquent repayment plans and other
debts arising from, but not limited to,
such sources as program theft, embez-
zlement, fraud, salary overpayments,
underwithholding of any amounts due
and payable for life and health insur-
ance, advance travel payments, over-
paid indemnities, and any amount
owed by present or former employees
from loss of federal funds through neg-
ligence and other matters. The debt
does not have to be reduced to judg-
ment and does not have to be covered
by a security instrument.

(e) FCIC may use salary offset
against one of its employees who is in-
debted to another agency if requested
to do so by that agency. Salary offset
will not be initiated until after other
servicing options available to the re-
questing agency have been utilized, and
due process has been afforded to the
FCIC employee. When salary offset is
utilized, payment for the debt will be
deducted from the employee’s salary
and sent directly to the creditor agen-
cy. Not more than fifteen percent (15%)
of the employee’s disposable salary can
be offset in any one pay period, unless
the employee agrees in writing to the
deduction of a larger amount.

(f) When FCIC is owed a debt by an
employee of another agency, the other
agency shall not initiate the requested
offset until FCIC provides the agency
with a written certification that the
debtor owes FCIC a debt (including the
amount and basis of the debt and the
due date of the payment), and that
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FCIC has complied with Department
regulations. If a repayment schedule is
elected by the employee, interest will
be charged in accordance with Depart-
mental Regulation 2520-1, Interest
Rate on Delinquent Debts; USDA Debt
Collection Regulations in 7 CFR part 3;
and 4 CFR 102.13.

(g) For the purposes of this section,
the Manager, FCIC, or the Manager’s
designee, is delegated authority to:

(1) Certify to the debtor’s employing
agency that the debt exists and the
amount of the debt or delinquent bal-
ance;

(2) Certify that, with respect to debt
collection, the procedures and regula-
tions of FCIC and the Department have
been complied with; and

(3) Request that salary offset be initi-
ated by the debtor’s employing agency.

[63 FR 3, Jan. 4, 1988, and 53 FR 10527, Apr. 1,
1988]

§400.130
offset.

Salary offset will not be made unless
the employee receives 30 calendar days
written notice. The notice of intent to
offset salary (notice of intent) will
state:

(a) That FCIC has reviewed the
records relating to the debt and has de-
termined that the debt is owed, and has
verified the amount of the debt, and
the facts giving rise to the debt;

(b) That FCIC intends to deduct an
amount not to exceed 15% of the em-
ployees current disposable salary until
the debt and all accumulated interest
are paid in full;

(c) The amount, frequency, approxi-
mate beginning date, and duration of
the intended deductions;

(d) An explanation of the require-
ments concerning interest, penalties,
and administrative costs, including a
statement that these assessments will
be made unless waived in accordance
with 31 U.S.C. 3717 and 7 CFR 3.34;

(e) That FCIC’s records concerning
the debt are available to the employee
for inspection and that the employee
may request a copy of such records;

(f) That the employee has a right to
voluntarily enter into a written agree-
ment with FCIC for a repayment sched-
ule with FCIC, which may be different
from that proposed by FCIC, if the

Notice requirements before
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terms of the repayment agreement are
agreed to by FCIC;

(g) That the employee has the right
to a hearing conducted by an Adminis-
trative Law Judge of USDA, or a hear-
ing official not under the control of
USDA, concerning the determination
of the debt, the amount of the debt, or
the percentage of disposable salary to
be deducted each pay period, if the pe-
tition for a hearing is filed by the em-
ployee as prescribed by FCIC;

(h) The method and time period al-
lowable for a petition for a hearing;

(i) That the timely filing of a hearing
petition will stay the offset collection
proceedings;

(j) That a final decision on the hear-
ing will be issued at the earliest prac-
tical date, but not later than 60 cal-
endar days after the filing of the peti-
tion, unless the employee requests, and
the hearing officer grants, a delay in
the proceedings;

(k) That any knowingly false or friv-
olous statement, representation, or
evidence may subject the employee to:

(1) Disciplinary procedures appro-
priate under 5 U.S.C. Chapter 75, 5 CFR
part 752, or any other applicable Stat-
utes or regulations;

(2) Penalties under the False Claims
Act, 31 U.S.C. 3729-3731, or any other
applicable statutory authority: or

(3) Criminal penalties under 18 U.S.C.
286, 287, 1001, and 1002, or any other ap-
plicable statutory authority;

(1) Any other rights or remedies
available to the employee under any
statute or regulations governing the
program for which collection is being
made;

(m) That the employee may request
waiver of salary overpayment under
applicable statutory authority (6
U.S.C. 55684, 10 U.S.C. 2774, 32 U.S.C 716,
or 5 U.S.C 8346(b)), or may request
waiver in the case of general debts and
if waiver is available under any statu-
tory provision pertaining to the par-
ticular debt being collected. The em-
ployee may question the amount or va-
lidity of the salary overpayment or
general debt by submitting a claim to
the Comptroller General in accordance
with General Accounting Officer proce-
dure.

(n) That amounts paid on or deducted
for the debt which are later waived or
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found not to be owed to the United
States will be promptly refunded to the
employee, unless there are applicable
contractual or statutory provisions to
the contrary; and

(0) The name and address of an offi-
cial of FCIC to whom the employee
should direct any communication with
respect to the debt.

[563 FR 4, Jan. 4, 1988, and 53 FR 10527, Apr. 1,
1988]

§400.131 Request for a hearing and re-
sult if an employee fails to meet
deadlines.

(a) Except as provided in paragraph
(c) of this section, an employee must
file a petition for hearing that is re-
ceived by the FCIC Official not later
than 30 calendar days from the date of
the notice of intent to collect a debt by
salary offset, if the employee wants a
hearing concerning:

(1) The existence or amount of the
debt; or

(2) The FCIC Official’s proposed off-
set schedule, including the percentage
of deduction.

(b) The petition must be signed by
the employee and should clearly iden-
tify and explain with reasonable speci-
ficity and brevity the facts, evidence
and witnesses which the employee be-
lieves support the his or her position. If
the employee objects to the percentage
of disposable salary to be deducted
from each check, the petition should
state the objection and the reasons for
it.

(c) If the employee files a petition for
hearing later than the 30 days provided
in paragraph (a) of this section, the
FCIC Official may accept the petition
if the employee is able to show that the
delay caused by conditions beyond his
or her control, or because the employee
failed to received the notice of the fil-
ing deadline (unless the employee has
actual notice of the deadline).

(d) An employee will not be granted a
hearing and will have his or her dispos-
able salary offset in accordance with
the FCIC Official’s announced schedule
if the employee:

(1) Fails to file a petition for hearing
as set forth in this subsection; or
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(2) Is scheduled to appear and fails to
appear at the hearing.

[63 FR 4, Jan. 4, 1988, and 53 FR 10527, Apr. 1,
1988]

§400.132

(a) If an employee timely files a peti-
tion for a hearing, the FCIC Official
will select the date, time, and location
for the hearing.

(b) The hearing shall be conducted by
an appropriately designated Hearing
Official.

(c) Rules of evidence shall not be ob-
served, but the hearing officer will con-
sider all evidence that he or she deter-
mines to be relevant to the debt that is
the subject of the hearing, and weigh
all such evidence accordingly, given all
the facts and circumstances sur-
rounding the debt.

(d) The burden of proof with respect
to the existence of the debt rests with
FCIC.

(e) The employee requesting the
hearing shall bear the ultimate burden
of proof.

(f) The evidence presented by the em-
ployee must prove that no debt exists,
or cast sufficient doubt such that rea-
sonable minds could differ as to the ex-
istence of the debt.

[563 FR 5, Jan. 4, 1988, and 53 FR 10527, Apr. 1,
1988]

Hearings.

§400.133 Written decision following a
hearing.

(a) At the conclusion of the hearing,
a written decision will be provided
which will include:

(1) A statement of the facts presented
at the hearing supporting the nature
and origin of the alleged debt and those
presented to refute the debt;

(2) The hearing officer’s analysis,
findings, and conclusions, considering
all the evidence presented and the re-
spective burdens of the parties, in light
of the hearing;

(3) The amount and validity of the al-
leged debt determined as a result of the
hearing;

(4) The payment schedule (including
the percentage of disposable salary), if
applicable; and
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(5) The determination of the amount
of the debt at this hearing is the final
agency action on this matter.

[563 FR 5, Jan. 4, 1988, and 53 FR 10527, Apr. 1,
1988]

§400.134 Review of FCIC record re-
lated to the debt.

An employee who intends to inspect
or copy FCIC records related to the
debt must send a letter to the FCIC of-
ficial (designated in the notice of in-
tent) stating his or her intentions. The
letter must be received by the FCIC of-
ficial within 30 calender days of the
date of the notice of intent. In response
to the timely notice submitted by the
debtor, the FCIC official will notify the
employee of the location and time
when the employee may inspect and
copy FCIC records related to the debt.

[63 FR 5, Jan. 4, 1988, and 53 FR 10527, Apr. 1,
1988]

§400.135 Written agreement to repay
debt as an alternative to salary off-
set.

The employee may propose, in re-
sponse to a notice of intent, a written
agreement to repay the debt as an al-
ternative to salary offset. The proposed
written agreement to repay the debt
must be received by the FCIC official
within 30 calendar days of the date of
the notice of intent. The FCIC official
will notify the employee whether the
employee’s proposed written agree-
ment for repayment is acceptable. The
FCIC official may accept a repayment
agreement instead of proceeding by off-
set. In making this determination, the
FCIC official will balance the FCIC in-
terest in collecting the debt against
hardship to the employee. If the debt is
delinquent and the employee has not
disputed its existence or amount, the
FCIC official will accept a repayment
agreement, instead of offset, for good
cause such as, if the employee estab-
lishes that offset would result in undue
financial hardship, or would be against
equity and good conscience.

[563 FR 5, Jan. 4, 1988, and 53 FR 10527, Apr. 1,
1988]
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§400.136 Procedures for salary offset;
when deductions may begin.

(a) Deductions to liquidate an em-
ployee’s debt will be made by the meth-
od and in the amount outlined in the
Notice of Intent to collect from the
employee’s salary, as provided for in
§400.130.

(b) If the employee files a petition for
a hearing before the expiration of the
period provided for in §400.130, then de-
ductions will begin after the hearing
officer has provided the employee with
a final written decision in favor of
FCIC.

(c) If an employee retires or resigns
before collection of the amount of the
indebtedness is completed, the remain-
ing indebtedness will be collected in
accordance with procedures for admin-
istrative offset.

[63 FR 5, Jan. 4, 1988, and 53 FR 10527, Apr. 1,
1988]

§400.137 Procedures for salary offset;
types of collection.

A debt will be collected in a lump-
sum or in installments. Collection will
be by lump-sum collection unless the
employee is financially unable to pay
in one lump-sum, or if the amount of
the debt exceeds 15 percent of the dis-
posable pay for an ordinary pay period.
In these cases, deduction will be by in-
stallments as set forth in §400.138.

[563 FR 5, Jan. 4, 1988, and 53 FR 10527, Apr. 1,
1988]

§400.138 Procedures for salary offset;
methods of collection.

(a) General. A debt will be collected
by deductions at officially-established
pay intervals from an employee’s cur-
rent pay account, unless the employee
and the hearing official agree to alter-
native arrangements for repayment
under §400.135.

(b) Installment deductions. Installment
deductions will be made over a period
not greater than the anticipated period
of employment. The size and frequency
of the installment deductions will bear
a reasonable relation to the size of the
debt and the employee’s ability to pay.
If possible, the installment payment
will be sufficient in size and frequency
to liquidate the debt in no more than
three years. Installment payments of
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less than $25.00 per pay period, or $50.00
per month, will be accepted only in the
most unusual circumstances.

[63 FR 5, Jan. 4, 1988, and 53 FR 10527, Apr. 1,
1988]

§400.139

So long as there are no statutory or
contractual provisions to the contrary,
no employee payment (or all or portion
of a debt) collected under these regula-
tions will be interpreted as a waiver of
any rights that the employee may have
under the provisions of 5 U.S.C. 5514.

[563 FR 5, Jan. 4, 1988, and 53 FR 10527, Apr. 1,
1988]

§400.140 Refunds.

FCIC will promptly refund to the ap-
propriate individual amounts offset
under these regulations when:

(a) A debt is waived or otherwise
found not owing to the United States
(unless expressly prohibited by statute
or regulation); or

(b) FCIC is directed by an adminis-
trative or judicial order to refund
amounts deducted from an employee’s
current pay.

[563 FR 5, Jan. 4, 1988, and 53 FR 10527, Apr. 1,
1988]

Nonwaiver of rights.

§400.141 Internal Revenue Service

(IRS) Tax Refund Offset.

Under the provisions of 31 U.S.C.
3720A, the (IRS) may be requested to
collect a legally enforceable debt owing
to any Federal agency by offset against
a taxpayer’s Federal income tax re-
fund. This section provides policies and
procedures to implement IRS tax re-
fund offsets in accordance with the pro-
visions set forth in §301.6402-6T of 26
CFR chapter I.

(a) Any person who is indebted to the
Federal Crop Insurance Corporation
(FCIC) is entitled to the extent of
FCIC’s administrative due process in-
cluding review and appeal of the debt
under the Appeal Regulations in 7 CFR
part 400, subpart J.

(b) If, after such administrative due
process is exhausted, the debt is still
outstanding with no other means of
collection, the debtor will be notified
by letter of FCIC’s intention to refer
such debt to the IRS for collection by
tax refund offset. The notification let-
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ter will inform the debtor that their
account is delinquent and that IRS will
be requested to reduce the amount of
any tax refund check due the debtor by
the amount of the deliquency. The
debtor will be given 60 days in which to
write to the Manager, FCIC, providing
written evidence that the debt is not
legally enforceable. FCIC will refer the
debt to IRS for collection by offset
after the 60-day period if no response is
received from the debtor. Decisions
made under the provisions of this sec-
tion are not appealable under the pro-
visions of the Appeal Regulations in 7
CFR part 400, subpart J.

(c) If the debtor has requested a re-
view, and has provided written evi-
dence that the debt is not legally en-
forceable, the Manager, with the assist-
ance of the Office of General Counsel,
USDA, will review the debtor’s reasons
for believing that the debt is not le-
gally enforceable. The debtor will then
be notified of the results of the review.

(d) FCIC will notify IRS of those ac-
counts against which offset action is to
be taken.

(e) If, during the period of review, the
debtor pays the debt in full, the collec-
tion of the debt by tax refund offset
procedure will be halted. Changes in
debtor status that eliminate the debtor
from IRS offset will be reported to IRS
by FCIC and the debtor’s refund will
not be offset.

(f) Amounts offset for delinquent
debt which are later found to be not
owed to FCIC, will be promptly re-
funded.

(g) Debtors will not be subject to IRS
offset for any of the following reasons:

(1) Debtors who are discharged in
bankruptcy or who are under the juris-
diction of a bankruptcy court;

(2) Debtors who are employed by the
Federal Government;

(3) Debtors whose cases are in sus-
pense because of actions pending by or
taken by FCIC;

(4) Debtors who have not provided a
Social Security Number (SSN) and no
SSN can be obtained;

(5) Debtors whose indebtedness is less
than $25;

(6) Debtors whose account is more
than ten (10) years delinquent; except
in the case of a judgment debt; or
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(7) Debtors whose account has not
been first reported to a consumer cred-
it reporting agency.

[563 FR 5, Jan. 4, 1988, and 53 FR 10527, Apr. 1,
1988]

§400.142 Past-due legally enforceable
debt eligible for refund offset.

For purposes of this section, a past-
due, legally enforceable debt which
may be referred by FCIC to IRS for off-
set is a debt which:

(a) Except in the case of a judgement
debt, has been delinquent for at least
three months but has not been delin-
quent for more than 10 years at the
time the offset is made;

(b) Cannot be currently collected pur-
suant to the salary offset provisions of
5 U.S.C. 5514(a)(1);

(c) Is ineligible for administrative
offset under 31 U.S.C. 3716(a) by reason
of 31 U.S.C. 3716(c)(2), or cannot be col-
lected by administrative offset under 31
U.S.C. 3716(a) by the referring agency
against amounts payable to the debtor
by the referring agency;

(d) With respect to which the agency
has given the employee at least 60 days
to present evidence that all or part of
the debt is not past-due or legally en-
forceable, has considered evidence pre-
sented by such employee, and has de-
termined that an amount of such debt
is past-due and legally enforceable;

(e) Has been disclosed by FCIC to a
consumer reporting agency as author-
ized by 31 U.S.C. 3711(f), in the case of
a debt to be referred to IRS after June
30, 1986;

(f) With respect to which that FCIC
has notified, or has made a reasonable
attempt to notify, the employee that:

(1) The debt is past due; and

(2) Unless repaid within 60 days
thereafter, will be referred to IRS for
offset against any overpayment of tax;
and

(3) Which is at least $25.00.

[63 FR 6, Jan. 4, 1988, and 53 FR 10527, Apr. 1,
1988]
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Subpart L—Reinsurance Agree-
ment—Standards for  Ap-
proval; Regulations for the

1997 and Subsequent Reinsur-
ance Years

AUTHORITY: 7 U.S.C. 1506(1), 1506(p).

SOURCE: 52 FR 17543, May 11, 1987, unless
otherwise noted. Redesignated at 53 FR 3,
Jan. 4, 1988, and further redesignated at 53
FR 10527, Apr. 1, 1988.

§400.161 Definitions.

In addition to the terms defined in
the Standard Reinsurance Agreement,
the following terms as used in this rule
are defined to mean:

(a) Annual Statutory Financial State-
ment means the annual financial state-
ment of an insurer prepared in accord-
ance with Statutory Accounting Prin-
ciples and submitted to the state insur-
ance department if required by any
state in which the insurer is licensed.

(b) Company means the company re-
insured by FCIC or apply to FCIC for a
Standard Reinsurance Agreement.

(c) Corporation means the Federal
Crop Insurance Corporation.

(d) FCIC means the Federal crop In-
surance Corporation.

(e) Financial statement means any
documentation submitted by a com-
pany as required by this subpart.

(f) Guaranty fund assessments means
the state administered program uti-
lized by some state insurance regu-
latory agencies to obtain funds with
which to discharge unfunded obliga-
tions of insurance companies licensed
to do business in that state.

(g) Insurer means an insurance com-
pany that is licensed or admitted as
such in any State, Territory, or Posses-
sion of the United States.

(h) MPUL means the maximum pos-
sible underwriting loss that an insurer
can sustain on policies it intends to re-
insure with FCIC, after adjusting for
the effect of any reinsurance agree-
ment with FCIC, and any outside rein-
surance agreements, as evaluated by
FCIC.

(i) Obligations mean crop or indem-
nity for crop loss on policies reinsured
under the Standard Reinsurance Agree-
ment.
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(j) Plan of operation means a statment
submitted to FCIC each year in which
a reinsured or a prospective reinsured
specifies the reinsurance options it
wishes to use, its marketing plan, and
similar information as required by the
Corporation.

(k) Quarterly Statutory Financial
Statement means the quarterly finan-
cial statement of an insurer prepared
in accordance with Statutory Account-
ing Principles and submitted to the
state insurance department if required
by any state in which the insurer is li-
censed.

(1) Reinsurance agreement means an
agreement between two parties by
which an insurer cedes to a reinsurer
certain liabilities arising from the in-
surer’s sale of insurance policies.

(m) Reinsured means the insurer
which is a party to the Standard Rein-
surance Agreement with FCIC.

(n) Standard Reinsurance Agreement
(Agreement) means the reinsurance
agreement between the reinsured and
FCIC.

[62 FR 17543, May 11, 1987. Redesignated at 53
FR 3, Jan. 4, 1988, and 53 FR 10527, Apr. 1,
1988, as amended at 57 FR 34666, Aug. 6, 1992;
60 FR 57903, Nov. 24, 1995]

§400.162 Qualification ratios.

The sixteen qualification ratios in-
clude:

(a) Eleven National Association of In-
surance Commissioner’s (NAIC’s) In-
surance Regulatory Information Sys-
tem (IRIS) ratios found in
§§400.170(d)(1)(i1) and 400.170(d)(2) (i),
(ii), (iii), (vi), (vii), (ix), (xi), (xii), (xiii),
and (xiv) and referenced in ‘“Using the
NAIC Insurance Regulatory Informa-
tion System’ distributed by NAIC, 120
West 12th St., Kansas City, MO 64105-
1925;

(b) Three ratios used by A.M. Best
Company found in §400.170(d)(2) (v),
(viii), and (x) and referenced in Best’s
Key Rating Guide, A.M. Best, Ambest
Road, Oldwick, N.J. 08858-0700;

(c) One ratio found in §400.170(d)(1)(Q)
is calculated the same as the Gross
Premium to Surplus IRIS ratio, with
Gross Premium adjusted to exclude the
MPCI premium assumed by FCIC; and

(d) One ratio found in
§400.170(d)(2)(iv) which is formulated by
FCIC and is calculated the same as the
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One-Year Change to Surplus IRIS ratio
but for a two-year period.

[60 FR 57903, Nov. 24, 1995]

§400.163 Applicability.

The standards contained herein shall
be applicable to insurers who apply for
or enter into a Standard Reinsurance
Agreement effective for the 1997 and
subsequent reinsurance years or who
continue with a prior years Standard
Reinsurance Agreement into the 1997
and subsequent reinsurance years.

[60 FR 57903, Nov. 24, 1995]

§400.164 Availability of the Standard
Reinsurance Agreement.

Federal Crop Insurance Corporation
will offer Standard Reinsurance Agree-
ments to eligible Companies under
which the Corporation will reinsure
policies which the Companies issue to
producers of agricultural commodities.
The Standard Reinsurance Agreement
will be consistent with the require-
ments of the Federal Crop Insurance
Act, as amended, and provisions of the
regulations of the Corporation found at
chapter IV of title 7 of the Code of Fed-
eral Regulations.

§400.165 Eligibility for Standard Rein-
surance Agreements.

A Company will be eligible to partici-
pate in an Agreement if the Corpora-
tion determines the Company meets
the standards and reporting require-
ments of this subpart.

§400.166 Obligations of the Corpora-
tion.

The Agreement will include the fol-
lowing among the obligations of the
Corporation.

(a) The Corporation will reinsure
policies written on terms, including
premium rates, approved by the Cor-
poration, on crops and in areas ap-
proved by the Corporation, and in ac-
cordance with the provisions of the
Federal Crop Insurance Act, as amend-
ed, and the provisions of these regula-
tions.

(b) The Corporation will pay a por-
tion of each producer’s premium on the
policies reinsured under the Agree-
ment, as authorized by the Federal
Crop Insurance Act, as amended.
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(c) The Corporation will assume all
obligations for unpaid losses on poli-
cies reinsured under the Agreement in
the event any company reinsured under
the Agreement is unable to fulfill its
obligations to any holder of a Multiple
Peril Crop Insurance Policy reinsured
by the Corporation by reason of a di-
rective or order issued by any State
Department of Insurance, State Com-
missioner of Insurance, any court of
law having competent jurisdiction or
any other similar authority of any ju-
risdiction to which the Company is
subject.

(d) Each policy reinsured by the Cor-

poration must be clearly identified by
including in bold face or large type the
following statement as item number 1
in its General Provisions:
This insurance policy is reinsured by the
Federal Crop Insurance Corporation under
the provisions of the Federal Crop Insurance
Act, as amended (the Act) (7 U.S.C. 1501 et
seq.), and all terms of the policy and rights
and responsibilities of the parties are specifi-
cally subject to the Act and the regulations
under the Act published in chapter IV of 7
CFR.

§400.167 Limitations on Corporation’s
obligations.

The Agreement will include the fol-
lowing among the limitations on the
obligations of the Corporation.

(a) The Corporation may, at any
time, suspend its obligation to accept
additional liability from the Company
by providing written notice to that ef-
fect.

(b) The obligations of the Corpora-
tion under the Agreement are contin-
gent upon the availability of appropria-
tions.

(c) The Corporation will not reinsure
any policy sold by the Company to a
producer after the date Company re-
ceives notice that the Corporation has
determined that the producer is ineli-
gible to receive Federal Crop Insur-
ance.

§400.168 Obligations of participating
insurance company.

The Agreement will include the fol-
lowing among the obligations of the
Company.

(a) The Company shall follow all ap-
plicable Corporation procedures in its
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administration of the crop insurance
policies reinsured.

(b) The Company shall make avail-
able to all eligible producers in the
areas designated in its plan of oper-
ations as approved by the Corporation:

(1) The crop insurance plans for the
crops designated in its plan of oper-
ation in those counties within a State,
or a portion of a State, where the Sec-
retary of Agriculture has determined
that insurance is available through
local offices of the United States De-
partment of Agriculture; and

(2) Catastrophic risk protection, lim-
ited, and additional coverage plans of
insurance for all crops, for which such
insurance is made available by the Cor-
poration, in all counties within a state,
or a portion of State, where the Sec-
retary of Agriculture has determined
that insurance is no longer available
through local offices of the United
States Department of Agriculture.

(c) The Company shall provide the
Corporation, on forms approved by the
Corporation all information that the
Corporation may deem relevant in the
administration of the Agreement, in-
cluding a list of all applicants deter-
mined to be ineligible for crop insur-
ance coverage and all insured pro-
ducers cancelled or terminated from
insurance, along with the reason for
such action, the crop program, and the
amount of coverage for each.

(d) The Company shall utilize only
loss adjustment procedures and meth-
ods that are approved by the Corpora-
tion.

(e) The Company shall sell the poli-
cies covered under the Agreement
through licensed agents or brokers who
have successfully completed a training
course approved by the Corporation.

(f) The Company shall not discrimi-

nate against any employee, applicant
for employment, insured or applicant
for insurance because of race, color, re-
ligion, sex age, handicap, or national
origin.
[62 FR 17543, May 11, 1987. Redesignated at 53
FR 3, Jan. 4, 1988, and 53 FR 10527, Apr. 1,
1988, as amended at 61 FR 34368, July 2, 1996;
61 FR 65153, Dec. 11, 1996]

§400.169 Disputes.

(a) If the company believes that the
Corporation has taken an action that
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is not in accordance with the provi-
sions of the Standard Reinsurance
Agreement or any reinsurance agree-
ment with FCIC, except compliance
issues, it may request the Deputy Ad-
ministrator of Insurance Services to
make a final administrative deter-
mination addressing the disputed ac-
tion. The Deputy Administrator of In-
surance Services will render the final
administrative determination of the
Corporation with respect to the appli-
cable actions. All requests for a final
administrative determination must be
in writing and submitted within 45
days after receipt after the disputed ac-
tion.

(b) With respect to compliance mat-
ters, the Compliance Field Office ren-
ders an initial finding, permits the
company to respond, and then issues a
final finding. If the company believes
that the Compliance Field Office’s final
finding is not in accordance with the
applicable laws, regulations, custom or
practice of the insurance industry, or
FCIC approved policy and procedure, it
may request, the Deputy Adminis-
trator of Compliance to make a final
administrative determination address-
ing the disputed final finding. The Dep-
uty Administrator of Compliance will
render the final administrative deter-
mination of the Corporation with re-
spect to these issues. All requests for a
final administrative determination
must be in writing and submitted with-
in 45 days after receipt of the final
finding.

(c) A company may also request re-
consideration by the Deputy Adminis-
trator of Insurance Services of a deci-
sion of the Corporation rendered under
any Corporation bulletin or directive
which bulletin or directive does not in-
terpret, explain, or restrict the terms
of the reinsurance agreement. The
company, if it disputes the Corpora-
tion’s determination, must request a
reconsideration of that determination
in writing, within 45 days of the receipt
of the determination. The determina-
tions of the Deputy Administrator will
be final and binding on the company.
Such determinations will not be ap-
pealable to the Board of Contract Ap-
peals.

(d) Appealable final administrative
determinations of the Corporation
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under paragraph (a) or (b) of this sec-
tion may be appealed to the Board of
Contract Appeals in accordance with
the provisions of subtitle A, part 24 of
title 7 of the Code of Federal Regula-
tions.

[656 FR 3782, Jan. 25, 2000]

§400.170 General qualifications.

To qualify initially or thereafter for
a Standard Reinsurance Agreement
with FCIC, an insurer must:

(a) Be licensed or admitted in any
state, territory, or possession of the
United States;

(b) Be licensed or admitted, or use as
a policy-issuing Company an insurer
that is licensed or admitted, in each
state from which the insurer will cede
policies to FCIC for reinsurance;

(c) Have surplus, as reported in its
most recent Annual or Quarterly Stat-
utory Financial Statement, that is at
least equal to the MPUL for the com-
pany’s estimated retained premium
proposed to be reinsured, multiplied by
the appropriate Minimum Surplus Fac-
tor found in the Minimum Surplus
Table. For the purposes of the Min-
imum Surplus Table, an insurer is con-
sidered to issue policies in a state if at
least two and one-half percent (2.5%) of
all its reinsured retained premium is
written in that state;

MINIMUM SURPLUS TABLE

Minimum
Number of states in which a company issues Stuorfl(lr’:uﬁc
FCIC-reinsured policies plied by
MPUL)
1 through 10 2.5
11 or more ... 2.0

(d) Have and meet the ratio require-
ments of the Gross Premium to Sur-
plus and Net Premium to Surplus re-
quired ratios and at least ten of the
fourteen analytical ratios in this sec-
tion based on the most recent Annual
Statutory Financial Statement, or
comply with §400.172:

Ratio Ratio requirement
(1) Required:
(i) Gross Premium to Less than 900%.
Surplus.
(i) Net Premium to Sur- Less than 300%.
plus.
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Ratio Ratio requirement
(2) Analytical:

(i) Two-Year Overall Op- | Less than 100%.
erating Ratio.

(i) Agents’ Balances to Less than 40%.
Surplus.

(i) One-Year Change in | Greater than —10% and less
Surplus. than 50%.

(iv) Two-Year Change in | Greater than —10%.
Surplus.

(v) Combined Ratio After
Policyholder Dividends.
(vi) Change in Writing ...

(vii) Surplus Aid to Sur-
plus.

(viii) Quick Liquidity

(ix) Liabilities to Liquid

Less than 115%.

Greater than —33% and less
than 33%.
Less than 15%.

Greater than 20%.
Less than 105%.

Asset.
(x) Return on Surplus
(xi) Investment Yield

Greater than —5%.

Greater than 4.5% and less
than 10%.

Less than 20%.

(xii) One-Year Reserve
Development to Sur-
plus.

(xiii) Two-Year Reserve
Development to Sur-
plus.

(xiv) Estimated Current
Reserve Deficiency to
Surplus.

Less than 20%.

Less than 25%.

(e) Submit to FCIC all of the fol-
lowing statements:

(1) Annual and Quarterly Statutory
Financial Statements;

(2) Statutory Management Discus-
sion & Analysis;

(3) Most recent State Insurance De-
partment Examination Report;

(4) Actuarial Opinion of Reserves;

(5) Annual Audited Financial Report;
and

(6) Any other appropriate financial
information or explanation of IRIS
ratio discrepancies as determined by
the company or as requested by FCIC.

[60 FR 57903, Nov. 24, 1995]

§400.171 Qualifying when a state does
not require that an Annual Statu-
tory Financial Statement be filed.

An insurer exempt by the insurance
department of the states where they
are licensed from filing an Annual
Statutory Financial Statement must,
in addition to the requirements of
§400.170 (a), (b), (¢) and (d), submit an
Annual Statutory Financial Statement
audited by a Certified Public Account-
ant in accordance with generally ac-
cepted auditing standards, which if not
exempted, would have been filed with
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the insurance department of any state
in which it is licensed.

[60 FR 57904, Nov. 24, 1995]

§400.172 Qualifying with less than two
of the required ratios or ten of the
analytical ratios meeting the speci-
fied requirements.

An insurer with less than two of the
required ratios or ten of the analytical
ratios meeting the specified require-
ments in §400.170(d) may qualify if, in
addition to the requirements of §400.170
(a), (b), (¢) and (e), the insurer:

(a) Submits a financial management
plan acceptable to FCIC to eliminate
each deficiency indicated by the ratios,
or an acceptable explanation why a
failed ratio does not accurately rep-
resent the insurer’s insurance oper-
ations; or

(b) Has a binding agreement with an-
other insurer that qualifies such in-
surer under this subpart to assume fi-
nancial responsibility in the event of
the reinsured company’s failure to
meet its obligations on FCIC reinsured
policies.

[60 FR 57904, Nov. 24, 1995]
§400.173 [Reserved]

§400.174 Notification of deviation

from financial standards.

An insurer must immediately advise
FCIC if it deviates from compliance
with any of the requirements of this
chapter. FCIC may require the insurer
to update its financial statements dur-
ing the year. FCIC may terminate the
reinsurance agreement if the Company
is out of compliance with the require-
ments of this chapter.

[62 FR 17543, May 11, 1987. Redesignated at 53
FR 3, Jan. 4, 1988, and 53 FR 10527, Apr. 1,
1988, as amended at 60 FR 57904, Nov. 24, 1995]

§400.175 Revocation and non-accept-
ance.

(a) FCIC will deny reinsurance to any
insurer or will terminate any existing
reinsurance agreement if any false or
misleading statement is made in the fi-
nancial statements or any other docu-
ment submitted by the insurer in con-
nection with its qualification for FCIC
reinsurance.
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(b) No policy issued by an insurer
subsequent to revocation of a reinsur-
ance agreement will be reinsured by
FCIC. Policies in effect at the time of
revocation will continue to be rein-
sured by FCIC for the balance of the
crop year then in effect for the applica-
ble crop. However, if materially false
information is made to the Corporation
and that information directly affects
the ability of the Company to perform
under the Agreement, or if the Com-
pany commits any fraudulent or crimi-
nal act in relation to the Standard Re-
insurance Agreement or any policy re-
insured under the Agreement, FCIC
may require that the Company transfer
the servicing and contractual right to
all business in effect and reinsured by
the Corporation to the Corporation.

[62 FR 175643, May 11, 1987. Redesignated at 53
FR 3, Jan. 4, 1988, and 53 FR 10527, Apr. 1,
1988, as amended at 60 FR 57904, Nov. 24, 1995]

§400.176 State action preemptions.

(a) No policyholder shall have re-
course to any state guaranty fund or
similar state administered program for
crop or premium losses reinsured under
such Standard Reinsurance Agreement.
No assessments for such State funds or
programs shall be computed or levied
on companies for or on account of any
premiums payable on policies of Mul-
tiple Peril Crop Insurance reinsured by
the Corporation.

(b) No policy of insurance reinsured
by the Corporation and no claim, set-
tlement, or adjustment action with re-
spect to any such policy shall provide a
basis for a claim of punitive or com-
pensatory damages or an award of at-
torney fees or other costs against the
Company issuing such policy, unless a
determination is obtained from the
Corporation that the Company, its em-
ployee, agent or loss adjuster failed to
comply with the terms of the policy or
procedures issued by the Corporation
and such failure resulted in the insured
receiving a payment in an amount that
is less than the amount to which the
insured was entitled.

[62 FR 17543, May 11, 1987. Redesignated at 53
FR 3, Jan. 4, 1988, and 53 FR 10527, Apr. 1,
1988, as amended at 69 FR 48730, Aug. 10, 2004]

32

7 CFR Ch. IV (1-1-06 Edition)

§400.177 [Reserved]

Subpart M—Agency Sales and
Service Contract—Standards
for Approval

AUTHORITY: 7 U.S.C. 1506, 1516.

SOURCE: 53 FR 24015, June 27, 1988, unless
otherwise noted.

§400.201 Applicability of standards.

Federal Crop Insurance Corporation
will offer an Agency Sales and Service
Contract (the Contract) to private enti-
ties meeting the requirements set forth
in this subpart under which the Cor-
poration will insure producers of agri-
cultural commodities. The Contract
will be consistent with the require-
ments of the Federal Crop Insurance
Act, as amended, and the provisions of
the regulations of the Corporation
found at chapter IV of title 7 of the
Code of Federal Regulations. The
Standards contained herein are re-
quired for an entity to be a contractor
under the Contract.

§400.202 Definitions.

For the purpose of these Standards:

(a) Agency Sales and Service Contract
or the Contract means the written
agreement between the Federal Crop
Insurance Corporation (Corporation)
and a private entity (Contractor) for
the purpose of selling and servicing
Federal Crop Insurance policies and in-
cludes, but is not limited to, the fol-
lowing:

(1) The Agency Sales and Service
Contract;

(2) Any Appendix to the Agency Sales
and Service Contract issued by the Cor-
poration;

(3) The annual approved Plan or Op-
eration; and

(4) Any amendment adopted by the
parties.

(b) BELL 208B (or compatible) modem—
means a modem meeting the standards
developed by BELL Laboratories for
dial-up, half-duplex, 4800 or 9600 bits
per second (bps) transmission of data
utilizing 3780 (or 2780) protocol.

(c) Contract, the see Agency Sales and
Service Contract.
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(d) Contractor’s electronic system (Sys-
tem) means the data processing hard-
ware and software, data communica-
tions hardware and software, and print-
ers utilized with the system.

(e) CPA means a Certified Public Ac-
countant who is licensed as such by the
State in which the CPA practices.

(f) CPA Audit means a professional
examination conducted by a CPA in ac-
cordance with generally accepted au-
diting standards of a Financial State-
ment on the basis of which the CPA ex-
presses an independent professional
opinion respecting the fairness of pres-
entation of the Financial Statement.

(g) Current Assets means cash and
other assets that are reasonably ex-
pected to be realized in cash or sold or
consumed during the normal operation
cycle of the business or within one year
if the operation cycle is shorter than
one year.

(h) Current Liabilities means those li-
abilities expected to be satisfied by ei-
ther the use of assets classified as cur-
rent in the same balance sheet, or the
creation of other current liabilities, or
those expected to be satisfied within a
relatively short period of time, usually
one year.

(1) Financial Statement means the doc-
uments submitted to the Corporation
by a private entity which portray the
financial information of the entity.
The financial statement must be pre-
pared in accordance with Generally Ac-
cepted Accounting Principles (GAAP)
and reflect the financial position in the
Statement of Financial Condition or
Balance Sheet; and the result of oper-
ations in the Statement of Profit and
Loss or Income Statement.

(j) Processing representative means a
person or organization designated by
the Contractor to be responsible for
data entry and electronic transmission
of data contained on crop insurance
documents.

(k) Sales means new applications and
renewals of FCIC policies.

(1) Suspended Data Notice means a no-
tification of a temporary stop or delay
in the processing of data transmitted
to the Corporation by the Contractor
because the same is incomplete, non-
processable, obsolete, or erroneous.

(m) 3780 protocol—means the data
communications protocol (standard)
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that is a binary synchronous commu-
nications (BSC), International Business
Systems (IBM)-defined, byte controlled
communications protocol, using con-
trol characters and synchronized trans-
mission of binary coded data.

§400.203 Financial statement and cer-
tification.

(a) An entity desiring to become or
continue as a contractor shall submit
to the Corporation a financial state-
ment which is as of a date not more
than eighteen (18) months prior to the
date of submission.

(b) The financial statement sub-
mitted shall be audited by a CPA (CPA
Audit); or if a CPA audited financial
statement is not available, the state-
ment submitted to the Corporation
must be accompanied by a certification
of:

(1) The owner, if the business entity
is a sole proprietorship; or

(2) At least one of the general part-
ners, if the business entity is a partner-
ship; or

(3) The Chief Executive Officer and
Treasurer, if the business entity is a
Corporation, that said statement fairly
represents the financial condition of
the entity on the date of such certifi-
cation to the Corporation. If the finan-
cial statement as certified by the Chief
Executive Officer and Treasurer, part-
ner, or owner is submitted, a CPA au-
dited financial statement must be sub-
mitted if subsequently available.

§400.204 Notification
from standards.

of deviation

A Contractor shall advise the Cor-
poration immediately if the Contractor
deviates from the requirements of
these standards. The Corporation may
require the Contractor to show compli-
ance with these standards during the
contract year if the Corporation deter-
mines that such submission is nec-
essary. If the Corporation determines
that the deviation is temporary, the
Corporation may grant a temporary
waiver pending compliance within a
specified period of time. A waiver of
any provision of these standards will
not be granted to an applicant for a
contract.
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§400.205 Denial or termination of con-
tract and administrative reassign-
ment of business.

Non-compliance with these standards
will result in:

(a) The denial of a Contract; or

(b) Termination of an existing Con-
tract.

In the event of denial or termination
of the Contract, all crop insurance poli-
cies of the Corporation sold by the Con-
tractor and all business pertaining
thereto may be assumed by the Cor-
poration and may be administratively
reassigned by the Corporation to an-
other Contractor.

§400.206 Financial qualifications for
acceptability.

The financial statement of an entity
must show total allowable assets in ex-
cess of liabilities and the ability of the
entity to meet current liabilities by
the use of current assets.

§400.207 Representative licensing and
certification.

(a) A Contractor must maintain
twenty-five (25) licensed and certified
Contractor Representatives.

(b) A Contractor’s Representative
who solicits, sells and services FCIC
policies or represents the Contractor in
solicitation, sales or service of such
policies must hold a license as issued
by the State or States in which the
policies are issued, which license au-
thorizes the sales of insurance in any
one or more of the following lines:

(1) Multiple peril crop insurance;

(2) Crop hail insurance;

(3) Casualty insurance;

(4) Property insurance;

(5) Liability insurance; or

(6) Fire insurance and allied lines.

The Contractor must submit evi-
dence, satisfactory to the Corporation,
verifying the type of State license held
by each Representative and the date of
expiration of each license.

(c) A Contractor’s Representative
must have achieved certification by
the Corporation for each crop upon
which the Representative sells and
services insurance.

§400.208 Term of the contract.

(a) The term of the Contract shall
commence on July 1 or when signed.
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The contract will continue from year
to year with an annual renewal date of
July 1 for each succeeding year unless
the Corporation or the Contractor
gives at least ninety (90) days advance
notice in writing to the other party
that the contract is not to be renewed.
Any breach of the contract, or failure
to comply with these Standards, by the
Contractor, may result in termination
of the contract by the Corporation
upon written notice of termination to
the Contractor. That termination will
be effective thirty (30) days after mail-
ing of the notice and termination to
the Contractor.

(b) A Contractor who elects to con-
tinue under the Contract for a subse-
quent year must, prior to the month of
June, submit a completed Plan of Oper-
ation which includes the Certifications
as required by §400.203 of this subpart.
The Contractor may not perform under
the contract until the Plan of Oper-
ation is approved by the Corporation.

§400.209 Electronic transmission and
receiving system.

Any Contractor under the Contract is
required to:

(a) Adopt a plan for the purpose of
transmitting and receiving electroni-
cally, information to and from the Cor-
poration concerning the original exe-
cuted crop insurance documents;

(b) Maintain an electronic system
which must be tested and approved by
the Corporation;

(c) Maintain Corporation approval of
the electronic system as a condition to
the electronic transmission and recep-
tion of data by the Contractor;

(d) Utilize the Corporation approved
automated data processing and elec-
tronic data transmission capabilities
to process crop insurance documents as
required herein; and

(e) Establish and maintain the elec-
tronic equipment and computer soft-
ware program capability to:

(1) Receive and store actuarial data
electronically via telecommunications
utilizing 3780 protocol and utilizing a
BELL 208B or compatible modem at
4800 bits per second (bps);

(2) Enter and store information from
original crop insurance documents into
electronic format;
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(3) Verify electronically stored infor-
mation recorded from crop insurance
documents with electronically stored
actuarial information;

(4) Compute and print the data ele-
ments in the Summary of Protection;

(5) Transmit crop insurance data
electronically, via 3780 protocol uti-
lizing a BELL 208B or compatible
modem at 4800 bps;

(6) Receive electronic acknowledge-
ments, error messages, and other data
via 3780 protocol utilizing a BELL 208B
or compatible modem at 4800 bps, and
relate error messages to original crop
insurance documents; and

(7) Store backup data and physical
documents.

(The Corporation may approve other
compatible specifications if accepted
by the Corporation and if requested by
the Contractor)

§400.210 [Reserved]
Subpart N [Reserved]

Subpart O—Non-Standard Under-
writing Classification System
Regulations for the 1991 and
Succeeding Crop Years

AUTHORITY: 7 U.S.C. 1506(1), 1506(p).

SOURCE: 55 FR 32595, Aug. 10, 1990, unless
otherwise noted.

§400.301 Basis, purpose, and applica-
bility.

The regulations contained in this
subpart are issued pursuant to the Fed-
eral Crop Insurance Act, as amended (7
U.S.C. 1501 et seq.), to prescribe the pro-
cedures for nonstandard determina-
tions and the assignment of assigned
yields or premium rates in conform-
ance with the intent of section 508 of
the Act (7 U.S.C. 1508). These regula-
tions are applicable to all policies of
insurance insured or reinsured by the
Corporation under the Act and on those
policies where the insurance coverage
or indemnities are based on determina-
tions applicable to the individual in-
sured. These regulations will not be ap-
plicable to any policy where the
amount of coverage or indemnities are
based on the experience of the area.

[62 FR 22876, Apr. 28, 1997]
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Act—means Federal Crop Insurance
Act as amended (7 U.S.C. 1501 et seq.).

Actively engaged in farming means a
person who, in return for a share of
profits and losses, makes a contribu-
tion to the production of an insurable
crop in the form of capital, equipment,
land, personal labor, or personal man-
agement.

Actual Yield—means total harvested
production of a crop divided by the
number of acres on which the crop was
planted. For insured acres, actual yield
is the total production to count as de-
fined in the insurance policy, divided
by insured acres.

Assigned yield—means units of crop
production per acre administratively
assigned by the Corporation for the
purpose of determining insurance cov-
erage.

Corporation—means the Federal Crop
Insurance Corporation.

Cumulative earned premium rate—is
the total premium earned for all years
in the base period, divided by the total
liability for all years in the base period
with the result expressed as a percent-
age.

Cumulative loss ratio—means the ratio
of total indemnities to total earned
premiums during the base period ex-
pressed as a decimal.

Earned premium means premium
earned (both the amount subsidized
and the amount paid by the producer,
but excluding any amount of the sub-
sidy attributed to the operating and
administrative expenses of the insur-
ance provider) for a crop under a policy
insured or reinsured by the Corpora-
tion.

Earned premium rate—means premium
earned divided by liability and ex-
pressed as a percentage.

Entity—means a person as defined in
this subpart other than an individual.

Indemnified loss means a loss applica-
ble for the policy for any year during
the NCS base period for which the total
indemnity exceeds the total earned
premium. If the person has insurance
for the crop in more than one county
for any crop year, indemnities and pre-
miums will be accumulated for all
counties for each crop year to deter-
mine an indemnified loss.

Definitions.
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Insurance experience means earned
premiums, indemnities paid (but not
including replant payments), and other
data for the crop (after applicable ad-
justments), resulting from all of the in-
sured’s crop insurance policies insured
or reinsured by the Corporation for one
or more crop years and will include all
information from all counties in which
the person was insured.

Loss ratio—means the ratio of indem-
nity to earned premium expressed as a
decimal.

NCS means nonstandard classifica-
tion system.

NCS base period means the 10 consecu-
tive crop years (as defined in the crop
policy) ending 2 crop years prior to the
crop year in which the NCS classifica-
tion becomes effective for all crops, ex-
cept those specified on the Special Pro-
visions. For these excepted crops, the
NCS base period means the 10 consecu-
tive crop years ending 3 crop years
prior to the crop year in which the NCS
classification becomes effective. For
example: An NCS classification effec-
tive for the 1996 crop year against a
producer of citrus production in Ari-
zona, California, and Texas, or sugar-
cane would have a NCS base period
that includes the 1984 through 1993 crop
years. An NCS classification effective
for the 1996 crop year against a pro-
ducer of all other crops would have a
NCS base period that includes the 1985
through 1994 crop years.

Person—means an individual, part-
nership, association, corporation, es-
tate, trust, or other legal entity, and
whenever applicable, a State or a polit-
ical subdivision, or agency of a state.

Substantial beneficial interest—means
an interest of 10 percent or more. In de-
termining whether such an interest
equals at least 10 percent, all interests
which are owned directly or indirectly
through such means as ownership of
shares in a corporation which owns the
interest will be taken into comnsider-
ation.

[65 FR 32595, Aug. 10, 1990, as amended at 62
FR 22876, Apr. 28, 1997]

§400.303 Initial selection criteria.

(a) Nonstandard classification proce-
dures in this subpart initially apply
when all of the following insurance ex-
perience criteria (including any appli-
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cable adjustment in §400.303(d)) for the
crop have been met:

(1) Three (3) or more indemnified
losses during the NCS base period;

(2) Cumulative indemnities in the
NCS base period that exceed cumu-
lative premiums during the same pe-
riod by at least $500;

(3) The result of dividing the number
of indemnified losses during the NCS
base period by the number of years pre-
mium is earned for that period equals
.30 or greater; and

(4) Either of the following apply:

(i) The natural logarithm of the cu-
mulative earned premium rate multi-
plied by the square root of the cumu-
lative loss ratio equals 2.00 or greater;
or

(ii) Five (5) or more indemnified
losses have occurred during the NCS
base period and the cumulative loss
ratio equals or exceeds 1.50.

(b) The minimum standards provided
in paragraphs (a) (2), (3), and (4) of this
section may be increased in a specific
county if that county’s overall insur-
ance experience for the crop is substan-
tially different from the insurance ex-
perience for which the criteria was de-
termined. The increased standard will
apply until the conditions requiring
the increase no longer apply. Any
change in the standards will be con-
tained in the Special Provisions for the
crop.

(c) Selection criteria may be applied
on the basis of insurance experience of
a person, insured acreage, or the com-
bination of both.

(1) Insurance experience of a person
will include:

(i) Insurance experience of the per-
son;

(ii) Insurance experience of other in-
sured entitites in which the person had
substantial beneficial interest if the
person was actively engaged in farming
of the insured crop by virtue of the per-
son’s interest in those insured entities;

(iii) Insurance experience of a spouse
and minor children if the person is an
individual and the spouse and minor
children are considered the same as the
individual under §400.306.

(2) Insurance experience of insured
acreage includes all insurance experi-
ence during the base period resulting
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from the production of the insured crop
on the acreage.

(3) Where insurance experience is
based on a combination of person and
insured acreage, the insurance experi-
ence will include the experience of the
person as defined in paragraph (b) of
this section (1) only on the specific in-
sured acreage during the base period.

(d) Insurance experience for the crop
will be adjusted, by county and crop
year, to discount the effect of indem-
nities caused by widespread adverse
growing conditions. Adjustments are
determined as follows:

(1) Determine the average yield for
the county using the annual county
crop yields for the previous 20 crop
years, unless such data is not avail-
able;

(2) Determine the normal variability
in the average yield for the county, ex-
pressed as the standard deviation;

3) Subtract the result
§400.303(d)(2) from §400.303(d)(1);

(4) Divide the annual crop yield for
the county for each crop year in the
NCS base period by the result of
§400.303(d)(3), the result of which may
not exceed 1.0;

(5) Subtract the result of
§400.303(d)(4) for each crop year from
1.0;

(6) Multiply the result of
§400.303(d)(6) by the liability for the
crop year; and

) Subtract the result of
§400.303(d)(6) from any indemnity for
that crop year.

(e) FCIC may substitute the crop
yields of a comparable crop in deter-
mining §400.303(d) (1) and (2), or may
adjust the average yield or the meas-
urement of normal variability for the
county crop, or any combination there-
of, to account for trends or unusual
variations in production of the county
crop or if the availability of yield and
loss data for the county crop is limited.
Information about how these deter-
minations are made is available by
submitting a request to the FCIC Re-
gional Service Office for the producer’s
area. Alternate methods of deter-
mining the effects of adverse growing
conditions on insurance experience

of
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may be implemented by FCIC if al-
lowed in the Special Provisions.

[66 FR 32595, Aug. 10, 1990, as amended at 62
FR 22876, Apr. 28, 1997]

§400.304 Nonstandard
determinations.

Classification

(a) Nonstandard Classification deter-
minations can affect a change in as-
signed yields, premium rates, or both
from those otherwise prescribed by the
insurance actuarial tables.

(b) Changes of assigned yields based
on insurance experience of insured
acreage (or of a person on specific in-
sured acreage) will be based on the
simple average of available actual
yields from the insured acreage during
the base period.

(c) Changes of assigned yields based
on insurance experience of a person
without regard to any specific insured
acreage will be determined by an as-
signed yield factor calculated by multi-
plying excess loss cost ratio by loss fre-
quency and subtracting that product
from 1.00 where:

(1) Excess loss cost ratio is total in-
demnities divided by total liabilities
for all years of insurance experience in
the base period and the result of which
is then reduced by the cumulative
earned premium rate, expressed as a
decimal, and

(2) Loss frequency is the number of
crop years in which an indemnity was
paid divided by the number of crop
years in which premiums were earned
during the base period.

(d) Changes of premium rates will be
made to reflect premium rates that
would have resulted in insurance expe-
rience during the base period with a
loss ratio of 1.00 but:

(1) A higher loss ratio than 1.00 may
be used for premium rate determina-
tions provided that the higher loss
ratio is applied uniformly in a county;
and

(2) If a Nonstandard Classification
change has been made to current as-
signed yields, insurance experience
during the base period will be adjusted
to reflect the affects of changed as-
signed yields before changes of pre-
mium rates are calculated based on
that experience.



§400.305

(e) Once selection criteria have been
met in any year, Nonstandard Classi-
fication adjustments will be made from
yvear to year until no further changes
are necessary in assigned yields or pre-
mium rates under the conditions set
forth in §400.304(f). In determining
whether further changes are necessary,
the eligibility criteria will be recom-
puted each subsequent year using the
premium rates and yields which would
have been applicable had this part not
been in effect.

() Nonstandard Classification
changes will not be made that:

(1) Increase assigned yields or de-
crease premium rates from those other-
wise assigned by the actuarial tables,
or

(2) Result in less than a 10 percent
decrease in assigned yields or less than
a 10 percent increase in premium rates
from those otherwise assigned by the
actuarial tables.

§400.305 Assignment of Nonstandard
Classifications.

(a) Assignment of a Nonstandard
Classification of assigned yields, as-
signed yield factors, or premium rates
shall be made on forms approved by the
Corporation and included in the actu-
arial tables for the county.

(b) Nonstandard classification assign-
ment will be made each year, for the
year identified on the assignment
forms, and are not subject to change
under the provisions of this subpart by
the Corporation for that year when in-
cluded in the actuarial tables for the
county, except as a result of a request
for reconsideration as provided in sec-
tion 400.309, or as the result of appeals
under 7 CFR part 11.

(c) A nonstandard classification may
be assigned to identified insurable
acreage; a person; or to a combination
of person and identified acreage for a
crop or crop practice, type, variety, or
crop option or amendment whereby:

(1) Classifications assigned to identi-
fied insurable acreage apply to all
acres of the insured crop grown on the
identified acreage;

(2) Classifications assigned to a per-
son apply to all insurable acres of the
insured crop on which the person and
any entity in which the person has sub-
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stantial beneficial interest is actively
engaged in farming; and

(3) Classifications assigned to a com-
bination of a person and identified in-
surable acreage will only apply to
those acres of the insured crop grown
on the identified acreage on which the
named person is actively engaged in
producing such crop.

[656 FR 32595, Aug. 10, 1990, as amended at 62
FR 22877, Apr. 28, 1997]

§400.306 Spouses and minor children.

(a) The spouse and minor children of
an individual are considered to be the
same as the individual for purposes of
this subpart except that:

(1) The spouse who was actively en-
gaged in farming in a separate farming
operation prior to their marriage will
be a separate person with respect to
that separate farming operation so
long as that operation remains sepa-
rate and distinct from any farming op-
eration conducted by the other spouse;

(2) A minor child who is actively en-
gaged in farming in a separate farming
operation will be a separate person
with respect to that separate farming
operation if:

(i) The parent or other entity in
which the parent has a substantial ben-
eficial interest does not have any inter-
est in the minor’s separate farming op-
eration or in any production from such
operation;

(ii) The minor has established and
maintains a separate household from
the parent;

(iii) The minor personally carries out
the farming activities with respect to
the minor’s farming operation; and

(iv) The minor establishes separate
accounting and recordkeeping for the
minor’s farming operation.

(b) An individual shall be considered
to be a minor until the age of 18 is
reached. Court proceedings conferring
majority on an individual under 18
years of age will not change such indi-
vidual’s status as a minor.

§400.307 Discontinuance of participa-
tion.

If the person has discontinued par-
ticipation in the crop insurance pro-
gram, the person will still be included
on the NCS list in the county until the
person has discontinued participation
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as a policyholder or a person with a
substantial beneficial interest in a pol-
icyholder for at least 10 consecutive
crop years. The most recent non-
standard classification assigned will be
continued from year to year until par-
ticipation has been renewed for at least
one crop year and at least three years
of insurance experience have occurred
in the current base period. A non-
standard classification will no longer
be applicable to the person or the per-
son on identified acreage if the Cor-
poration determines the person is de-
ceased.

[62 FR 22877, Apr. 28, 1997]

§400.308 Notice of Nonstandard Clas-
sification.

(a) The Corporation will give written
notice to all persons to whom a Non-
standard Classification will be as-
signed. The notice will give the Non-
standard Classification and the per-
son’s rights and responsibilities accord-
ing to this subpart.

(b) The person, upon receiving notice
from the Corporation, will be respon-
sible for giving notice of the Non-
standard Classification to any other
person with an insurable interest af-
fected by the classification. The person
will give notice to any other affected
person:

(1) Prior to the sales closing date if
the other affected person has an estab-
lished insurable interest at the time
the classified person is notified by the
Corporation; or

(2) Prior to the Classified person’s es-
tablishing an insurable interest of an-
other person that will be affected by
the classification.

§400.309 Requests for reconsideration.

(a) Any person to be assigned a non-
standard classification under this sub-
part will be notified of and allowed not
less that 30 days from the date notice
is received to request reconsideration
before the nonstandard classification
becomes effective. The request will be
considered to have been made when re-
ceived, in writing, by the Corporation.

(b) Upon receipt of a timely request
for reconsideration from the person to
whom the classification will be as-
signed, the Corporation will:
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(1) Review all information supplied
by, and respond to all questions raised
by the individual, or

(2) In the absence of information and
questions, review insurance experience
and determinations for compliance
with this subpart and report review re-
sults to the individual requesting re-
consideration.

(c) Upon review of a request for re-
consideration, the classification to be
assigned will be corrected for:

(1) Errors and omissions in insurance
experience;

(2) Incorrect calculations under pro-
cedures in this subpart, and

(3) Typographical errors.

(d) If the review finds no cause for
change, the classification will be as-
signed and placed on file in the actu-
arial tables for the county.

(e) Any person not satisfied by a de-
termination of the Corporation upon
reconsideration may further appeal
under the provisions of 7 CFR part 11.

[66 FR 32595, Aug. 10, 1990, as amended at 62
FR 22877, Apr. 28, 1997]

Subpart P—Preemption of State
Laws and Regulations

AUTHORITY: 7 U.S.C. 1506, 1516.

SOURCE: 55 FR 23069, June 6, 1990, unless
otherwise noted.

§400.351 Basis and applicability.

The regulations contained in this
subpart are issued pursuant to the Fed-
eral Crop Insurance Act, as amended (7
U.S.C. 1501 et seq.) (the Act), to pre-
scribe the procedures for Federal pre-
emption of State laws and regulations
not consistent with the purpose, in-
tent, or authority of the Act. These
regulations are applicable to all poli-
cies of insurance, insured or reinsured
by the Corporation, contracts, agree-
ments, or actions authorized by the
Act and entered into or issued by FCIC.

§400.352 State and local laws and reg-
ulations preempted.

(a) No State or local governmental
body or non-governmental body shall
have the authority to promulgate rules
or regulations, pass laws, or issue poli-
cies or decisions that directly or indi-
rectly affect or govern agreements,
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contracts, or actions authorized by this
part unless such authority is specifi-
cally authorized by this part or by the
Corporation.

(b) The following is a non-inclusive
list of examples of actions that State
or local governmental entities or non-
governmental entities are specifically
prohibited from taking against the
Corporation or any party that is acting
pursuant to this part. Such entities
may not:

(1) Impose or enforce liens, garnish-
ments, or other similar actions against
proceeds obtained, or payments issued
in accordance with the Federal Crop
Insurance Act, these regulations, or
contracts or agreements entered into
pursuant to these regulations;

(2) Tax premiums associated with
policies issued hereunder;

(3) Exercise approval authority over
policies issued;

(4) Levy fines, judgments, punitive
damages, compensatory damages, or
judgments for attorney fees or other
costs against companies, employees of
companies including agents and loss
adjustors, or Federal employees arising
out of actions or inactions on the part
of such individuals and entities author-
ized or required under the Federal Crop
Insurance Act, the regulations, any
contract or agreement authorized by
the Federal Crop Insurance Act or by
regulations, or procedures issued by
the Corporation (Nothing herein pre-
cludes such damages being imposed
against the company if a determina-
tion is obtained from FCIC that the
company, its employee, agent or loss
adjuster failed to comply with the
terms of the policy or procedures
issued by FCIC and such failure re-
sulted in the insured receiving a pay-
ment in an amount that is less than
the amount to which the insured was
entitled); or

(5) Assess any tax, fee, or amount for
the funding or maintenance of any
State or local insolvency pool or other
similar fund.

The preceding list does not limit the
scope or meaning of paragraph (a) of
this section.

[656 FR 23069, June 6, 1990, as amended at 69
FR 48730, Aug. 10, 2004]
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Subpart Q@—General Administra-
tive Regulations; Collection
and Storage of Social Security
Account Numbers and Em-
ployer Identification Numbers

AUTHORITY: 7 U.S.C. 1506(1), 1506(p).

SOURCE: 57 FR 46297, Oct. 8, 1992, unless
otherwise noted.

§400.401 Basis and purpose and appli-
cability.

(a) The regulations contained in this
subpart are issued pursuant to the Act
to prescribe procedures for the collec-
tion, use, and confidentiality of Social
Security Numbers (SSN) and Employer
Identification Numbers (EIN) and re-
lated records.

(b) These regulations are applicable
to:

(1) All holders of crop insurance poli-
cies issued by FCIC under the Act and
sold and serviced by local FSA offices.

(2) All holders of crop insurance poli-
cies sold by insurance providers and all
insurance providers, their contractors
and subcontractors, including past and
present officers and employees of such
companies, their contractors and sub-
contractors.

(3) Any agent, general agent, or com-
pany, or any past or present officer,
employee, contractor or subcontractor
of such agent, general agent, or com-
pany under contract to FCIC or an in-
surance provider for loss adjustment or
any other purpose related to the crop
insurance programs insured or rein-
sured by FCIC; and

(4) All past and present officers, em-
ployees, elected officials, contractors,
and subcontractors of FCIC and FSA.

[67 FR 46297, Oct. 8, 1992, as amended at 62 FR
28608, May 27, 1997]

§400.402 Definitions.

Act—The Federal Crop Insurance Act,
as amended (7 U.S.C. 1501 et seq.).

Applicant—A person who has sub-
mitted an application for crop insur-
ance coverage under the Act.

Authorized person—Any current or
past officer, employee, elected official,
general agent, contractor, or loss ad-
juster of FCIC, the insurance provider,
or any other government agency whose
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duties require access to administer the
Act.

Disposition of records—The act of re-
moving and disposing of records con-
taining a participant’s SSN or EIN by
FCIC, or the insurance provider.

FCIC—The Federal Crop Insurance
Corporation of the United States De-
partment of Agriculture or any suc-
Ccessor agency.

FSA—The Farm Service Agency of
the United States Department of Agri-
culture, or a successor agency.

Insurance provider—A private insur-
ance company approved by FCIC, or a
local FSA office providing crop insur-
ance coverage to producers partici-
pating in any program administered
under the Act.

Past officers and employees—Any offi-
cer or employee of FCIC or the insur-
ance provider who leaves the employ of
FCIC or the insurance provider subse-
quent to the effective date of this rule.

Person—An individual, partnership,
association, corporation, estate, trust,
or other legal entity, and whenever ap-
plicable, a state, political subdivision,
or an agency of a state.

Policyholder—An applicant whose ap-
plication for insurance under the crop
insurance program has been accepted
by FCIC or the insurance provider.

Retrieval of records—Retrieval of a
person’s records by that person’s SSN
or EIN, or name.

Safeguards—Methods of security to be
employed by FCIC or the insurance
provider to protect a participant’s SSN
or EIN from unlawful disclosure and
access.

Storage—The secured storing of
records kept by FCIC or the insurance
provider on computer disks or drives,
computer printouts, magnetic tape,
index cards, microfiche, microfilm, etc.

Substantial beneficial interest—Any
person having an interest of at least 10
percent in the applicant or policy-
holder.

System of records—Records established
and maintained by FCIC or the insur-
ance provider containing SSN or EIN
data, name, address, city and State, ap-
plicable policy numbers, and other in-
formation related to multiple peril
crop insurance policies as required by
FCIC, from which information is re-
trieved by a personal identifier includ-
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ing, but not limited to the SSN, EIN,
or name.

[62 FR 28608, May 27, 1997]

§400.403 Required system of records.

Insurance providers are required to
implement a system of records for ob-
taining, using, and storing documents
containing SSN or EIN data before
they accept or receive any applications
for insurance. This data should include:
name; address; city and state; SSN or
EIN; and policy numbers which have
been used by FCIC or the insurance
provider.

[62 FR 28608, May 27, 1997]

§400.404 Policyholder responsibilities.

(a) The policyholder or applicant for
crop insurance must provide a correct
SSN or EIN to FCIC or the insurance
provider to be eligible for insurance.
The SSN or EIN will be used by FCIC
and the insurance provider in:

(1) Determining the correct parties to
the agreement or contract;

(2) Collecting premiums or other
amounts due FCIC or the insurance
provider;

(3) Determining the amount of in-
demnities;

(4) Establishing actuarial data on an
individual policyholder basis; and

(5) Determining eligibility for crop
insurance program participation or
other United States Department of Ag-
riculture benefits.

(b) If the policyholder or applicant
for crop insurance does not provide the
correct SSN or EIN on the application
and other forms where such SSN or
EIN is required, FCIC or the reinsured
company shall reject the application.

(c) The policyholder or applicant is
required to provide to FCIC or the in-
surance provider, the name and SSN or
EIN of any individual or other entity:

(1) holding or acquiring a substantial
beneficial interest in such policyholder
or applicant; or

(2) having any interest in the policy-
holder or applicant and receiving sepa-
rate benefits under another United
States Department of Agriculture pro-
gram as a direct result of such interest.

(d) If a policyholder or applicant is
using an EIN for a policy in an indi-
vidual person’s name, the SSN of the
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policyholder or applicant must also be
provided.

[62 FR 28608, May 27, 1997]

§400.405 Agent and loss adjuster re-
sponsibilities.

(a) The agent or loss adjuster shall
provide his or her correct SSN to FCIC
or the insurance provider, whichever is
applicable, to be eligible to participate
in the crop insurance program. The
SSN will be used by FCIC and the in-
surance provider in establishing a data-
base for the purposes of:

(1) Identifying agents and loss adjust-
ers on an individual basis;

(2) Evaluating agents and loss adjust-
ers to determine level of performance;

(3) Determining eligibility for pro-
gram participation; and

(4) Collection of any amount which
may be owed by the agent and loss ad-
juster to the United States.

(b) If the loss adjuster contracting
with FCIC to participate in the crop in-
surance program does not provide his
or her correct SSN on forms or con-
tracts where such SSN is required, the
loss adjuster’s contract will be can-
celled effective on the date of refusal
and the loss adjuster will be subject to
suspension and debarment in accord-
ance with the suspension and debar-
ment regulations of the United States
Department of Agriculture.

(c) If the agent or loss adjuster con-
tracting with an insurance provider,
who is also a private insurance com-
pany, to participate in the crop insur-
ance program does not provide his or
her correct SSN on forms or contracts
where such SSN is required, the pre-
mium subsidy payable for administra-
tive and operating expenses under the
Standard Reinsurance Agreement, or
any other reinsurance agreement, will
not be paid on those policies lacking
the correct SSN.

[62 FR 28609, May 27, 1997]
§400.406 Insurance provider respon-
sibilities.
The insurance provider is required to
collect and record the SSN or EIN on

each application or on any other form
required by FCIC.

[62 FR 28609, May 27, 1997]
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§400.407

The Manager, other officer, or em-
ployee of FCIC or an authorized person
may have access to the SSNs and EINs
obtained pursuant to this subpart, only
for the purpose of establishing and
maintaining a system of records nec-
essary for the effective administration
of the Act.

[62 FR 28609, May 27, 1997]

Restricted access.

§400.408 Safeguards and storage.

Records must be maintained in se-
cured storage with proper safeguards
sufficient to enforce the restricted ac-
cess provisions of this subpart.

[62 FR 28609, May 27, 1997]

§400.409 Unauthorized disclosure.

Anyone having access to the records
identifying a participant’s SSN or EIN
will abide by the provisions of section
205(c)(2)(C) of the Social Security Act
(42 TU.S.C. 405(c)(2)(C), and section
6109(f), Internal Revenue Code of 1986
(26 U.S.C. 6109(f) and the Privacy Act of
1974 (6 U.S.C. b52a). All records are con-
fidential, and are not to be disclosed to
unauthorized personnel.

[67 FR 46297, Oct. 8, 1992. Redesignated at 62
FR 28608, May 27, 1997]

§400.410 Penalties.

Unauthorized disclosure of SSN’s or
EIN’s by any person may subject that
person, and the person soliciting the
unauthorized disclosure, to civil or
criminal sanctions imposed under var-
ious Federal statutes, including 26
U.S.C. 7613, 5 U.S.C. 552a, and 42 U.S.C.
408.

[67 FR 46297, Oct. 8, 1992. Redesignated at 62
FR 28608, May 27, 1997]

§400.411 Obtaining personal records.

Policyholders, agents, and loss ad-
justers in the crop insurance program
will be able to review and correct their
records as provided by the Privacy Act.
Records may be requested by:

(a) Mailing a signed written request
to the headquarters office of FCIC; the
FCIC Regional Service Office, or the
insurance provider; or
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(b) Making a personal visit to the
above mentioned establishments and
showing valid identification.

[67 FR 46297, Oct. 8, 1992. Redesignated and
amended at 62 FR 28608, 28609, May 27, 1997]

§400.412

(a) FCIC or the insurance provider
will retain all records of policyholders
for a period of not less than 3 years
from the date of final action on a pol-
icy for the crop year, unless further
maintenance of specific records is re-
quested by FCIC. Final actions on in-
surance policies include conclusion of
insurance events, such as the latest of
termination of the policy, completion
of loss adjustment, or satisfaction of
claim.

(b) The statute of limitations for
FCIC contract claims may permit liti-
gation to be instituted after the period
of record retention. Destruction of
records prior to the expiration of the
statute of limitations will not provide
a defense to any action by FCIC
against any private insurance com-
pany.

[62 FR 28609, May 27, 1997]
§400.413 [Reserved]

Record retention.

Subpart R—Sanctions

AUTHORITY: 7 U.S.C. 1506(1).

SOURCE: 58 FR 53110, Oct. 14, 1993, unless
otherwise noted.

§400.451 General.

(a) The Federal Crop Insurance Cor-
poration (FCIC) has implemented a
system of sanctions to prevent waste,
fraud, and abuse within its programs
and insurance delivery systems. Such
sanctions include civil penalties and
disqualification from the crop insur-
ance program under the Federal Crop
Insurance Act, 7 U.S.C. 1506(m); govern-
ment wide debarment and suspension;
and civil penalties and assessments
under the Program Fraud Civil Rem-
edies Act, 31 U.S.C. 3801—31 U.S.C. 3812.

(b) The provisions of this subpart
apply to all contracts and agreements
to which FCIC is a party unless other-
wise specifically provided for in this
subpart, including those in which FCIC
provides administrative expense reim-
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bursement, premium subsidy, or rein-
surance benefits.

(c) The provisions of this subpart are
in addition to any other sanctions spe-
cifically provided in applicable con-
tracts and agreements.

(d) This subpart is applicable to any
act or omission by any affected party
after October 14, 1993.

§400.452 Definitions.

For purposes of this subpart, a person
means an individual, partnership, asso-
ciation, corporation, estate, trust, or
other business enterprise or legal enti-
ty, and wherever applicable, a state, a
political subdivision of a state, or any
agency thereof.

§400.453 Exhaustion of administrative
remedies.

All administrative remedies con-
tained herein or incorporated herein by
reference must be exhausted before Ju-
dicial Review in the United States
Courts may be sought, unless review is
specifically required by statute.

§400.454 Civil penalties.

(a) Any person who willfully and in-
tentionally provides any materially
false or inaccurate information to
FCIC or to any approved insurance pro-
vider reinsured by FCIC with respect to
an insurance plan or policy issued
under the authority of the Federal
Crop Insurance Act, as amended, (7
U.S.C. 1501 et seq.) may be subject to a
civil fine of up to an amount specified
in §3.91(b)(7) of this title and disquali-
fication from participation in:

(1) The catastrophic risk protection
plan of insurance and the noninsured
crop disaster assistance program for a
period not to exceed two (2) years; or

(2) Any plan of insurance providing
protection in excess of that provided
under the catastrophic risk protection
plan of insurance for a period not to ex-
ceed ten (10) years.

(b) FCIC may make the payment of a
civil penalty under this section a prior
condition for the issuance, renewal,
restoration, or continuing validity of
any crop insurance policy or other ap-
proval.

(c) FCIC may compromise, modify,
settle, collect, or remit with or with-
out conditions, any civil penalty which
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is subject to imposition or which has
been imposed under this section when-
ever it considers it to be appropriate or
advisable.

(d) If a director, officer, or agent of a
corporation provides false or inac-
curate information, they may be sepa-
rately subject to the fine specified in
paragraph (a) of this section without
regard to any penalties to which the
corporation may be subject.

(e) The liability of any person for any
penalty under this subpart or any re-
lated charges arising in connection
therewith shall be in addition to any
other liability of such person under
any civil or criminal fraud statute or
any other statute or provision of law.

(f) Proceedings under this §400.454
will be in accordance with subpart H of
7 CFR part 1, “Rules of Practice Gov-
erning Formal Adjudicatory Pro-
ceedings Instituted by the Secretary
under Various Statutes,”” by which the
Manager, FCIC, shall initiate pro-
ceedings by filing a complaint with the
Hearing Clerk, United States Depart-
ment of Agriculture.

[68 FR 53110, Oct. 14, 1993, as amended at 60
FR 37323, July 20, 1995; 62 FR 40928, July 31,
1997]

§400.455 Governmentwide debarment
and suspension (procurement).

(a) This section prescribes the terms
and conditions under which persons or
business entities may be debarred or
suspended by FCIC from contracting
with the Federal government.

(b) This section is in accordance with
48 CFR part 9, subpart 9.4 and 48 CFR
part 409, subpart 409.4 and shall be ap-
plicable to all FCIC debarment and sus-
pension proceedings undertaken pursu-
ant to the Federal Acquisition Regula-
tions, except that the authority to
debar or suspend is reserved to the
Manager, FCIC, or the Manager’s des-
ignee.

(¢) Any individual or entity sus-
pended or debarred under the provi-
sions of 48 CFR part 9, subpart 9.4 will
not be eligible to contract with FCIC
or be employed by or contract with any
insurance company that sells or ad-
justs FCIC’s crop insurance contracts
or which company’s crop insurance
contracts are reinsured by FCIC. FCIC
may waive this provision if it is satis-
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fied that the insurance company has
taken sufficient action to insure that
the suspended or debarred entity or in-
dividual will not be involved, in any
way, with FCIC or FCIC reinsured crop
insurance contracts.

§400.456 Governmentwide debarment
and suspension (nonprocurement).

(a) This section prescribes the terms
and conditions under which individuals
or entities may be debarred or sus-
pended by FCIC from participation in
Federal assistance and benefits under
Federal programs and activities.

(b) This section, in accordance with 7
CFR part 3017, shall be applicable to all
FCIC debarment and suspension pro-
ceedings other than those undertaken
pursuant to the Federal Acquisition
Regulations.

(c) Proceedings under this section are
not applicable to determinations of eli-
gibility under the provisions of the
crop insurance contracts or determina-
tions to be made under 7 CFR 400.454.

(d) The Manager, FCIC, shall be the
debarring and suspending official for
all debarment or suspension pro-
ceedings undertaken by FCIC under the
provisions of 7 CFR part 3017.

§400.457 Program Fraud Civil Rem-
edies Act.

(a) This section is in accordance with
the Program Fraud Civil Remedies Act
of 1986 (31 U.S.C. 3801-U.S.C. 3831) which
provides for civil penalties and assess-
ments against persons who make, sub-
mit, or present, or cause to be made,
submitted, or presented, false, ficti-
tious, or fraudulent claims or written
statements to Federal authorities or to
their agents.

(b) Proceedings under this section
will be in accordance with subpart L of
7 CFR part 1, “Procedures Related to
Administrative Hearings TUnder the
Program Fraud Civil Remedies Act of
1986.”

(c) The Director, Appeals and Litiga-
tion Staff, FCIC, or the Director’s des-
ignee, is authorized to serve as Agency
Fraud Claims Officer for the purpose of
implementing the requirements of this
section.
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§400.458 Scheme or device.

(a) In addition to the penalties speci-
fied in this part, if a person has know-
ingly adopted a material scheme or de-
vice to obtain catastrophic risk protec-
tion, other plans of insurance coverage,
or noninsured assistance benefits to
which the person is not entitled, has
evaded the provisions of the Federal
Crop Insurance Act, or has acted with
the purpose of evading the provisions
of the Federal Crop Insurance Act, the
person shall be ineligible to receive
any and all benefits applicable to any
crop year for which the scheme or de-
vice was adopted.

(b) A scheme or device may include,
but is not limited to, creating or using
another entity, or concealing or pro-
viding false information with respect
to your interest in the policyholder, to
evade:

(1) Suspension, debarment, or dis-
qualification from participation in the
program;

(2) The assignment of the non-
standard classification system; or

(3) Ineligibility for a delinquent debt
owed to FCIC or the insurance com-
pany.

[60 FR 37324, July 20, 1995]

§400.459 Indebtedness.

Any person who owes a debt to FCIC,
or an approved insurance provider,
arising from any program administered
under the Act, and that debt is delin-
quent, will be ineligible to participate
in all such programs until the debt is
paid in full or the person enters into an
agreement, acceptable to FCIC or the
approved insurance provider, to repay
the debt. If the person provides ade-
quate evidence to demonstrate that the
amount of debt is in dispute, the per-
son’s application will be accepted or
their insurance will remain in effect,
but no indemnity payment will be
made, until the disputed issue is re-
solved between that person and FCIC
or the approved insurance provider
through the available appeal process.

[60 FR 51321, Oct. 2, 1995]

§§400.460-400.500 [Reserved]

Subpart S [Reserved]
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Subpart T—Federal Crop Insur-
ance Reform, Insurance Im-
plementation

AUTHORITY: 7 U.S.C. 1506(1) and 1506(p).

SOURCE: 61 FR 42975, Aug. 20, 1996, unless
otherwise noted.

§400.650 Purpose.

The Reform Act requires FCIC to im-
plement a crop insurance program that
offers several levels of insurance cov-
erage for producers. These levels of
protection include catastrophic risk
protection, and additional coverage in-
surance. This subpart provides notice
of the availability of these crop insur-
ance options and establishes provisions
and requirements for implementation
of the insurance provisions of the Re-
form Act.

[61 FR 42975, Aug. 20, 1996, as amended at 68
FR 37721, June 25, 2003]

§400.651 Definitions.

Act. The Federal Crop Insurance Act,
as amended (7 U.S.C. §§1501 et seq.).

Additional coverage. A level of cov-
erage greater than catastrophic risk
protection.

Administrative fee. An amount the
producer must pay for catastrophic,
and additional coverage each crop year
on a per crop and county basis as speci-
fied in the Basic Provisions or the Cat-
astrophic Risk Protection Endorse-
ment.

Approved insurance provider. A private
insurance company, including its
agents, that has been approved and re-
insured by FCIC to provide insurance
coverage to producers participating in
the Federal crop insurance program.

Approved yield. The actual production
history (APH) yield, calculated and ap-
proved by the verifier, used to deter-
mine the production guarantee by sum-
ming the yearly actual, assigned, ad-
justed or unadjusted transitional yields
and dividing the sum by the number of
yields contained in the database, which
will always contain at least four yields.
The database may contain up to 10 con-
secutive crop years of actual or as-
signed yields. The approved yield may
have yield adjustments elected under
applicable policy provisions, or other
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limitations according to FCIC ap-
proved procedures applied when calcu-
lating the approved yield.

Catastrophic risk protection. The min-
imum level of coverage offered by FCIC
which is required before a person may
qualify for certain other USDA pro-
gram benefits unless the producer exe-
cutes a waiver of any eligibility for
emergency crop loss assistance in con-
nection with the crop. For the 1995
through 1998 crop years, such coverage
will offer protection equal to fifty per-
cent (50%) of the approved yield indem-
nified at sixty percent (60%) of the ex-
pected market price, or a comparable
coverage as established by FCIC. For
the 1999 and subsequent crop years,
such coverage will offer protection
equal to fifty percent (50%) of the ap-
proved yield indemnified at fifty-five
percent (565%) of the expected market
price, or a comparable coverage as es-
tablished by FCIC.

Catastrophic Risk Protection Endorse-
ment. The part of the crop insurance
policy that contains provisions of in-
surance that are specific to cata-
strophic risk protection.

Crop of economic significance. A crop
that has either contributed in the pre-
vious crop year, or is expected to con-
tribute in the current crop year, ten
percent (10%) or more of the total ex-
pected value of the producer’s share of
all crops grown in the county. How-
ever, a crop will not be considered a
crop of economic significance if the ex-
pected liability under the Catastrophic
Risk Protection Endorsement is equal
to or less than the administrative fee
required for the crop.

Ezxpected market price. (price election)
The price per unit of production (or
other basis as determined by FCIC) an-
ticipated during the period the insured
crop normally is marketed by pro-
ducers. This price will be set by FCIC
before the sales closing date for the
crop. The expected market price may
be less than the actual price paid by
buyers if such price typically includes
remuneration for significant amounts
of post-production expenses such as
conditioning, culling, sorting, packing,
etc.

FCIC. The Federal Crop Insurance
Corporation, a wholly owned Govern-
ment Corporation within USDA.
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FSA. The Farm Service Agency, an
agency of the United States Depart-
ment of Agriculture or any successor
agency.

Insurable interest. The value of the
producer’s interest in the crop that is
at risk from an insurable cause of loss
during the insurance period. The max-
imum indemnity payable to the pro-
ducer may not exceed the indemnity
due on the producer’s insurable inter-
est at the time of loss.

Intended crop. A crop stated on the
application as submitted on or before
the sales closing date for the crop
which the producer intended to plant
in the crop year for which application
is made.

Linkage requirement. The legal re-
quirement that a producer must obtain
at least catastrophic risk protection
coverage for any crop of economic sig-
nificance as a condition of receiving
benefits for such crop from -certain
other USDA programs in accordance
with §400.655, unless the producer exe-
cutes a waiver of any eligibility for
emergency crop loss assistance in con-
nection with the crop.

Person. An individual, partnership,
association, corporation, estate, trust,
or other legal entity, and wherever ap-
plicable, a state or a political subdivi-
sion or agency of a state.

Reform Act. The Federal Crop Insur-
ance Reform Act of 1994, Public Law
103-354.

Secretary. The Secretary of the
United States Department of Agri-
culture.

Substitute crop. An alternative crop
whose sales closing date has passed and
that is planted on acreage that is pre-
vented from being planted to an in-
tended crop or where an intended crop
is planted and fails.

Zero acreage report. An acreage report
filed by the producer that certifies that
the producer does not have a share in
the crop for that crop year.

[61 FR 42975, Aug. 20, 1996, as amended at 63
FR 40634, July 30, 1998; 64 FR 40742, July 28,
1999; 68 FR 37721, June 25, 2003]

§400.652 Insurance availability.

(a) If sufficient actuarial data are
available, FCIC will offer catastrophic
risk protection, and additional cov-
erage plans of insurance to indemnify
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persons for FCIC insured or reinsured
crop loss due to loss of yield or pre-
vented planting, if the crop loss or pre-
vented planting is due to an insured
cause of loss specified in the applicable
crop insurance policy.

(b) Catastrophic risk protection cov-
erage may be offered through approved
insurance providers and through local
offices of the Farm Service Agency
specified by the Secretary. Additional
coverage will only be offered through
approved insurance providers unless
there is not a sufficient number of ap-
proved insurance providers that offer
such insurance within a service area.

(c) A person must obtain at least cat-
astrophic risk protection for the crop
on all insurable acreage in the county
in which the person has a share on or
before the sales closing date designated
by FCIC for the crop in the county in
order to satisfy the linkage require-
ments unless the producer executes a
waiver of any eligibility for emergency
crop loss assistance in connection with
the crop.

(d) For additional coverage, in areas
where insurance is not available for a
particular agricultural commodity
that is insurable elsewhere, FCIC may
enter into a written agreement with a
person to insure the commodity, pro-
vided that the person has actuarially
sound data relating to the production
of the commodity that is acceptable to
FCIC and that such written agreement
is specifically allowed by the crop in-
surance regulations applicable to the
crop.

(e) Failure to comply with all provi-
sions of the policy constitutes a breach
of contract and may result in ineligi-
bility for certain other farm program
benefits for that crop year and any
benefit already received must be re-
funded. If a producer breaches the in-
surance contract, the execution of a
waiver of eligibility for emergency
crop loss assistance will not be effec-
tive for the crop year in which the
breech occurred.

[61 FR 42975, Aug. 20, 1996, as amended at 68

FR 37721, June 25, 2003]

§400.653 Determining crops of eco-
nomic significance.

To be eligible for certain other pro-
gram benefits under §400.655 the fol-
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lowing conditions will apply with re-
spect to crops of economic significance
if the producer does not execute a
waiver of any eligibility for emergency
crop loss assistance in connection with
the crop.

(a) If a producer planted a crop of
economic significance in the preceding
crop year, and does not intend to plant
the same crop in the present crop year,
the producer does not have to obtain
insurance coverage or execute a waiver
of any eligibility for emergency crop
loss assistance in connection with the
crop in the present crop year to comply
with the linkage requirements. How-
ever, if the producer later decides to
plant that crop, the producer will be
unable to obtain insurance after the
sales closing date and must execute a
waiver of any eligibility for emergency
crop loss assistance in connection with
the crop to be eligible for benefits as
specified in §400.655. Failure to execute
such a waiver will require the producer
to refund any benefits already received
under a program specified in §400.655.

(b) The producer is initially respon-
sible to determine the crops of eco-
nomic significance in the county. The
insurance provider may assist the pro-
ducer in making these initial deter-
minations. However, these determina-
tions will not be binding on the insur-
ance provider. To determine the per-
centage value of each crop:

(1) Multiply the acres planted to the
crop times the producer’s share, times
the approved yield, and times the price;

(2) Add the values of all crops grown
by the producer (in the county); and

(3) Divide the value of the specific
crop by the result of paragraph (b)(2).

(c) The producer may use the type of
price, such as the current local market
price, futures price, established price,
highest amount of insurance, etc., for
the price when calculating the value of
each crop, provided that the producer
uses the same type of price for all crops
in the county.

(d) The producer may be required to
justify the calculation and provide ade-
quate records to enable the insurance
provider to verify whether a crop is of
economic significance.

[61 FR 42975, Aug. 20, 1996, as amended at 64
FR 40742, July 28, 1999]
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§400.654 Application and acreage re-
port.

(a) To participate in catastrophic
risk protection, or additional coverage
plans of insurance, a producer must
submit an application for insurance on
or before the applicable sales closing
date.

(b) In order to remain eligible for cer-
tain farm programs, as specified in
§400.655, a producer must obtain at
least catastrophic risk protection on
all crops of economic significance, if
catastrophic risk protection is avail-
able in the county, unless the producer
executes a waiver of any eligibility for
emergency crop loss assistance in con-
nection with the crop.

(c) Notwithstanding the require-
ments of §400.654(a) that applications
for insurance be submitted on or before
the applicable sales closing date, FCIC
may permit a producer to insure crops
other than those specified on the appli-
cation under the following conditions:

(1) The producer must be unable to
plant the intended crop or it is not
practical to replant a failed crop before
the final planting date. FCIC will take
into consideration marketing windows
when determining whether it was not
practical to replant.

(2) Conditions must exist to warrant
allowing a producer to insure crops
other than the intended crop.

(3) The producer must submit an ap-
plication for the substitute crop on or
before the acreage reporting date for
the substitute crop and pay any appli-
cable administrative fee. A producer
may not substitute a crop that the pro-
ducer planted in the preceding crop
yvear unless that crop was listed on a
timely filed application for the current
Ccrop year.

(4) If the producer plants a substitute
crop that is a crop of economic signifi-
cance, the producer must obtain CAT
coverage, if available, to comply with
the linkage requirements specified in
§400.655. The producer may not sub-
stitute a crop under this provision if
the producer has signed or intends to
sign a waiver for emergency crop loss
assistance for the crop year.

(6) The substitute crop must be
planted on or before the final planting
date or within the late planting period,
if applicable, for the substitute crop.
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(6) Under no circumstances may a
producer submit an application for ad-
ditional coverage after the sales clos-
ing date for the substitute crop.

(d) For all coverages, including cata-
strophic risk protection, and additional
coverages, the producer must file a
signed acreage report on or before the
acreage reporting date. Any person
may sign any document relative to
crop insurance coverage on behalf of
any other person covered by such a pol-
icy, provided that the person has a
properly executed power of attorney or
other legally sufficient document au-
thorizing such person to sign.

(e) Under catastrophic risk protec-
tion, unless the other person with an
insurable interest in the crop objects in
writing prior to the acreage reporting
date and provides a signed acreage re-
port on their own behalf an operator
may sign the acreage report for all
other persons with an insurable inter-
est in the crop without a power of at-
torney. All persons with an insurable
interest in the crop, and for whom the
operator purports to sign and rep-
resent, are bound by the information
contained in that acreage report.

[61 FR 42975, Aug. 20, 1996, as amended at 64
FR 40742, July 28, 1999; 68 FR 37721, June 25,
2003]

§400.655 Eligibility for other program
benefits.

The producer must obtain at least
catastrophic coverage for each crop of
economic significance in the county in
which the producer has an insurable
share, if insurance is available in the
county for the crop, unless the pro-
ducer executes a waiver of any eligi-
bility for emergency crop loss assist-
ance in connection with the crop, to be
eligible for:

(a) Benefits under the Agricultural
Market Transition Act;

(b) Loans or any other USDA pro-
vided farm credit, including: guaran-
teed and direct farm ownership loans,
operating loans, and emergency loans
under the Consolidated Farm and
Rural Development Act provided after
October 13, 1994; and

(c) Benefits under the Conservation
Reserve Program derived from any new
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or amended application or contract ex-
ecuted after October 13, 1994.

[61 FR 42975, Aug. 20, 1996. Redesignated at 63
FR 40634, July 30, 1998]

§§ 400.656-400.657 [Reserved]

Subpart U—lIneligibility for Pro-
grams Under the Federal Crop
Insurance Act

AUTHORITY: 7 U.S.C. 1506(1), 1506(p).

SOURCE: 62 FR 42042, Aug. 5, 1997, unless
otherwise noted.

§400.675 Purpose.

This rule prescribes conditions under
which a person may be determined to
be ineligible to participate in any pro-
gram administered by FCIC under the
Federal Crop Insurance Act, as amend-
ed. This rule also establishes the cri-
teria for reinstatement of eligibility.

§400.676 [Reserved]

§400.677 Definitions.

Act. The Federal Crop Insurance Act,
as amended (7 U.S.C. 1501 et seq.).

Actively engaged in farming. Means a
person who, in return for a share of
profits and losses, makes a contribu-
tion to the production of an insurable
crop in the form of capital, equipment,
land, personal labor, or personal man-
agement.

Applicant. A person who has sub-
mitted an application for crop insur-
ance coverage under the Act.

Authorized person. Any current or
past officer, employee, elected official,
general agent, agent, contractor, or
loss adjuster of FCIC, the insurance
provider, or any other government
agency whose duties require access to
the Ineligible Tracking System to ad-
minister the Act.

CAT. The catastrophic risk protec-
tion plan of insurance.

Controlled substance. Any prohibited

drug-producing plants including, but
not limited to, cacti of the genus
(lophophora), coca bushes

(erythroxylum coca), marijuana (can-
nabis sativa), opium poppies (papaver
somniferum), and other drug-producing
plants, the planting and harvesting of
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which is prohibited by Federal or state
law.

Debt. An amount of money which has
been determined by an appropriate
agency official to be owed, by any per-
son, to FCIC or an insurance provider
under any program administered under
the Act based on evidence submitted by
the insurance provider. The debt may
have arisen from an overpayment, pre-
mium or administrative fee non-
payment, interest, penalties, or other
causes.

Debtor. A person who owes a debt and
that debt is delinquent.

Delinquent debt. Any debt owed to
FCIC or the insurance provider, that
arises under any program administered
under the authority of the Act, that
has not been paid by the termination
date specified in the applicable con-
tract of insurance, or other due date
for payment contained in any other
agreement or notification of indebted-
ness, or any overdue debt owed to FCIC
or the insurance provider which is the
subject of a scheduled installment pay-
ment agreement which the debtor has
failed to satisfy under the terms of
such agreement. Such debt may in-
clude any accrued interest, penalty,
and administrative charges for which
demand for repayment has been made,
or unpaid premium including any ac-
crued interest, penalty and administra-
tive charges (7 CFR 400.116). A delin-
quent debt does not include debts dis-
charged in bankruptcy and other debts
which are legally barred from collec-
tion.

EIN. An Employer Identification
Number as required under section 6109
of the Internal Revenue Code of 1986.

FCIC. The Federal Crop Insurance
Corporation, a wholly owned govern-
ment corporation within the United
States Department of Agriculture.

FSA. The Farm Service Agency or a
Successor agency.

Ineligible person. A person who is de-
nied participation in any program ad-
ministered by FCIC under the Act.

Insurance provider. A reinsured com-
pany or FSA providing crop insurance
coverage to producers participating in
any Federal crop insurance program
administered under the Act.
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Minor. Any person under 18 years of
age. Court proceedings conferring ma-
jority on an individual under 18 years
of age will result in such persons no
longer being considered as a minor.

Person. An individual, partnership,
association, corporation, estate, trust,
or other legal entity, and wherever ap-
plicable, a State, political subdivision,
or an agency of a State.

Policyholder. An applicant whose
properly completed application for in-
surance under the crop insurance pro-
gram has been accepted by FCIC or an
insurance provider.

Reinsurance agreement. An agreement
between two parties by which an in-
surer cedes to a reinsurer certain li-
abilities arising from the insurer’s sale
of insurance policies.

Reinsured company. A private insur-
ance company having a Standard Rein-
surance Agreement, or other reinsur-
ance agreement, with FCIC, whose crop
insurance policies are approved and re-
insured by FCIC.

Scheduled installment payment agree-
ment. An agreement between a person
and FCIC or the insurance provider to
satisfy financial obligations of the per-
son under conditions which modify the
terms of the original debt.

Settlement. An agreement between a
person and FCIC or the insurance pro-
vider to resolve a dispute arising from
a debt or other administrative deter-
mination.

SSN. An individual’s Social Security
Number as required under section 6109
of the Internal Revenue Code of 1986.

Standard Reinsurance Agreement
(SRA). The primary reinsurance agree-
ment between the reinsured company
and FCIC.

Substantial beneficial interest. An in-
terest held by any person of at least 10
percent or more in the applicant or pol-
icyholder.

System of records. Records established
and maintained by FCIC and FSA con-
taining SSN or EIN data, name, ad-
dress, city and State, applicable policy
numbers, and other information re-
lated to Federal crop programs as re-
quired by FCIC, from which informa-
tion is retrieved by a personal identi-
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fier including the SSN, EIN, name, or
other unique identifier of a person.

[62 FR 42042, Aug. 5, 1997, as amended at 63
FR 40631, July 30, 1998]

§400.678 Applicability.

This subpart applies to any program
administered by FCIC under the Act,
including:

(a) The catastrophic risk protection
plan of insurance;

(b) The limited and additional cov-
erage plans of insurance as authorized
under sections 508(c) and 508(m) of the
Act; and

(c) Private insurance products au-
thorized under section 508(h) of the Act
and reinsured by FCIC.

§400.679 Criteria for ineligibility.

Any person may be determined to be
ineligible to participate in any pro-
gram administered by FCIC under the
authority of the Act, if the person
meets one or more of the following cri-
teria:

(a) Has a delinquent debt on a crop
insurance policy, issued or reinsured by
FCIC, or any delinquent debt due FCIC
under the Act. Any person with a delin-
quent debt owed to FCIC or to the in-
surance provider shall be ineligible to
participate in any program adminis-
tered under the authority of the Act.
Such determinations will be in accord-
ance with 7 CFR 400.459. The existence
and delinquency of the debt must be
verifiable.

(b) Has violated the controlled sub-
stance (7 CFR part 718) provisions of
the Food Security Act of 1985, as
amended. Any person who violates the
controlled substance provisions of the
Food Security Act of 1985, as amended,
shall be ineligible to participate in any
program administered under the Act.

(c) Has been disqualified under sec-
tion 506(n) of the Act and 7 CFR part
400, subpart R. Any person who is dis-
qualified in any administrative pro-
ceeding shall be ineligible to partici-
pate in any program administered
under the Act. Ineligibility determina-
tions resulting from administrative
proceedings will not be stayed pending
review. However, reversal of the deter-
mination will date back to the time of
determination.
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§400.680 Determination and notifica-
tion of ineligibility.

(a) The insurance provider must send
a written notice of the debt to the per-
son, including the time frame in which
the debt must be paid, and provide the
person with a meaningful opportunity
to contest the amount or existence of
the debt. After the insurance provider
has evaluated the person’s response, if
any, and determined that the debt is
owed and delinquent, the insurance
provider should submit the documenta-
tion establishing the existence and
amount of the debt to FCIC, including
any response by the person.

(b) If an insurance provider or any
other authorized person has evidence
that a person meets any other criteria
set forth in §400.679, they must submit
the evidence to FCIC.

(c) After FCIC verifies that the per-
son has met one or more of the criteria
stated in §400.679, FCIC will issue a No-
tice of Ineligibility and mail such no-
tice to the person’s last known address
and to the insurance provider.

(d) The Notice of Ineligibility will
state the criteria upon which the deter-
mination of ineligibility has been
based, a brief statement of the facts to
support the determination, the time
period of ineligibility, and the persons
right to an appeal of the ineligibility
determination.

(e) Within 30 days of receiving the
Notice of Ineligibility, any person re-
ceiving such a notice may appeal the
determination of ineligibility to the
National Appeals Division in accord-
ance with 7 CFR part 11.

(f) If the person appeals the deter-
mination of ineligibility to the Na-
tional Appeals Division, the insurance
provider will be notified and provided
with an opportunity to participate in
the proceeding if permitted by 7 CFR
part 11.

§400.681 Effect of ineligibility.

(a) The period of ineligibility will be
effective:

(1) For ineligibility as a result of a
delinquent debt, the date the debt has
been determined to be delinquent until
the debt has been paid in full, dis-
charged in bankruptcy, or the person
has executed a scheduled installment
payment agreement;
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(2) For ineligibility as a result of a
violation of the controlled substance
provisions of the Food Security Act of
1985, at the beginning of the crop year
in which the producer was convicted
and the four subsequent consecutive
crop years; and

(3) For ineligibility as a result of a
disqualification under section 506(n) of
the Act, the date that the Administra-
tive Law Judge signs the order dis-
qualifying the person until the period
specified in the order of disqualifica-
tion has expired.

(b) Once the person has been deter-
mined to be ineligible:

(1) All policies in which the ineligible
person is the sole insured will be void
for the period specified in §400.681(a);

(2) If the ineligible person is a gen-
eral partnership, all partners will be
individually ineligible and any policy
in which a partner has a 100 percent in-
terest will be void for the period speci-
fied in §400.681(a). The partnership and
all partners will be removed from any
policy in which they have a substantial
beneficial interest, and the policy-
holder share under the policies will be
reduced commensurate with the ineli-
gible person’s share;

(3) If the applicant or policyholder is
a corporation, partnership, or other
business entity, and an ineligible per-
son has a substantial beneficial inter-
est in the applicant or policyholder,
the application may be accepted or ex-
isting policies remain in effect, al-
though the ineligible person will be re-
moved from the policies and the policy-
holder share under the policies will be
reduced commensurate with the ineli-
gible person’s share;

(4) If the applicant or policyholder is
a corporation, partnership, or other
business entity that was created to
conceal the interest of a person in the
farming operation or to evade the in-
eligibility determination of a person
with a substantial beneficial interest
in the applicant or policyholder, the
corporation, partnership or other busi-
ness entity will be disregarded, the in-
dividual shareholders or partners will
be personally responsible, and any
shareholder or partner that is ineli-
gible will be removed from the policy
and the policyholder share under the



§400.682

policies will be reduced commensurate
with the ineligible person’s share;

(5) Any indemnities or payments
made on a voided policy, or on the por-
tion of the policy reduced because of
ineligibility, will be declared overpay-
ments and must be repaid; and

(6) If the policy is voided, all pro-
ducer paid premiums may be refunded,
or if an ineligible person is removed
from a policy, the portion of the pro-
ducer paid premium commensurate
with the ineligible person’s share may
be refunded, less a reasonable amount
for expense and handling in accordance
with 7 CFR 400.47.

(c) The spouse and minor children of
an individual are considered to be the
same as the individual for purposes of
this subpart except that:

(1) The spouse who was actively en-
gaged in farming in a separate farming
operation will be a separate person
with respect to that separate farming
operation so long as that operation re-
mains separate and distinct from any
farming operation conducted by the
other spouse (Transfers of interest in a
farming operation from one spouse to
another will not be considered as a sep-
arate farming operation.);

(2) A minor child who is actively en-
gaged in farming in a separate farming
operation will be a separate person
with respect to that separate farming
operation if:

(i) The parent or other entity in
which the parent has a substantial ben-
eficial interest does not have any inter-
est in the minor’s separate farming op-
eration or in any production from such
operation;

(ii) The minor has established and
maintains a separate household from
the parent;

(iii) The minor personally carries out
the farming activities with respect to
the minor’s farming operation; and

(iv) The minor establishes separate
accounting and record keeping for the
minor’s farming operation.

§400.682 Criteria for reinstatement of
eligibility.

A person who has been determined
ineligible may have eligibility rein-
stated as follows:

(a) A delinquent debt owed on a crop
insurance policy insured or reinsured
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by FCIC or any delinquent debt due
FCIC. Eligibility may be reinstated
after the debt is paid in full or dis-
charged in bankruptcy, or the person
has executed a scheduled installment
payment agreement accepted by FCIC
or the insurance provider. Eligibility
may be reinstated as of the date the
debt is paid, the date the agreement is
accepted, or the date the debt is dis-
charged in bankruptcy.

(b) Violations of the controlled sub-
stance provisions of the Food Security
Act of 1985, as amended. Eligibility
may be reinstated after the period of
ineligibility stated in §400.681 has ex-
pired.

(c) Disqualification under section
506(n) of the Act. Eligibility may be re-
instated when the period of disquali-
fication determined in the administra-
tive proceedings has expired and pay-
ment of all penalties and overpayments
have been completed.

(d) Timing of reinstatement of eligi-
bility. After eligibility has been rein-
stated, the person must complete a new
application for crop insurance coverage
on or before the applicable sales clos-
ing date. If the date of reinstatement
of eligibility occurs after the applica-
ble sales closing date for the crop year,
the person may not participate until
the following crop year. If the National
Appeals Division determines that the
person should not have been placed on
the Ineligible Tracking System, rein-
statement will be effective at the be-
ginning of the crop year for which the
producer was listed on the Ineligible
Tracking System and the person will
be entitled to all applicable benefits
under the policy.

§400.683 Administration and mainte-
nance.

(a) Ineligible producer data will be
maintained in a system of records in
accordance with the Privacy Act, 5
U.S.C. bb2a.

(1) The Ineligible Tracking System is
a record of all persons who have been
determined to be ineligible for partici-
pation in any program pursuant to this
subpart. This system contains identi-
fying information of the ineligible per-
son including, but not Ilimited to,
name, address, telephone number, SSN
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or EIN, reason for ineligibility, and
time period for ineligibility.

(2) Information in the Ineligible
Tracking System may be used by Fed-
eral agencies, FCIC employees, con-
tractors, and reinsured companies and
their personnel who require such infor-
mation in the performance of their du-
ties in connection with any program
administered under the Act. The infor-
mation may be furnished to other users
including, but not limited to, FCIC
contracted agencies; credit reporting
agencies and collection agencies; in re-
sponse to judicial orders in the course
of litigation; and other users as may be
appropriate or required by law or regu-
lation. The individual information will
be made available in the form of var-
ious reports and notices produced from
the Ineligible Tracking System, based
on valid requests.

(3) Supporting documentation regard-
ing the determination of ineligibility
and reinstatement of eligibility will be
maintained by FCIC and FSA, or its
contractors, reinsured companies, and
Federal and State agencies. This docu-
mentation will be maintained con-
sistent with the electronic information
contained within the Ineligible Track-
ing System.

(b) Information may be entered into
the Ineligible Tracking System by
FCIC or FSA personnel.

(c) All persons applying for or renew-
ing crop insurance contracts issued or
reinsured by FCIC will be subject to
validation of their eligibility status
against the Ineligible Tracking Sys-
tem. Applications or benefits approved
and accepted are considered approved
or accepted subject to review of eligi-
bility status in accordance with this
subpart.

Subpart V—Submission of Policies,
Provisions of Policies, Rates of
Premium, and Premium Re-
duction Plans

AUTHORITY: 7 U.S.C. 1506(1), 1506(p).

SOURCE: 66 FR 47951, Sept. 17, 2001, unless
otherwise noted.
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§400.700 Basis, purpose, and applica-
bility.

(a) This subpart establishes guide-
lines for the submission of policies,
plans of insurance, and rates of pre-
mium to the Board as authorized under
section 508(h) of the Act and for non-
reinsured supplemental policies in ac-
cordance with the SRA, and the roles
and responsibilities of FCIC and the ap-
plicant. It also specifies the procedures
for requesting reimbursement for re-
search and development costs, and
maintenance costs for products and the
approval process.

(b) The purpose of the premium re-
duction plan is to foster competition in
the crop insurance program, thereby
providing producers with an oppor-
tunity to receive a premium discount,
as authorized in section 508(e)(3) of the
Act. RMA has sought to accomplish
this purpose, while still maintaining
the financial stability of the delivery
system and the integrity of the crop in-
surance program, by implementing a
premium reduction plan where ap-
proved insurance providers participate
in the premium reduction plan by re-
questing the opportunity to offer a pre-
mium discount and later requesting ap-
proval from RMA to pay a premium
discount if the insurance provider has
achieved an efficiency based on the ac-
tual savings it has attained through
the reinsurance year.

(1) Since the payment of any pre-
mium discount is determined based on
actual reported cost information for
the reinsurance year, and must be ap-
proved by RMA, the disclosure to pol-
icyholders of the amount of the pre-
mium discount and the payment of the
premium discount will not occur until
after the close of any given reinsurance
year.

(2) This premium reduction plan sub-
stantially limits the burden on ap-
proved insurance providers and RMA
and provides for flexibility for ap-
proved insurance providers to choose
the States in which they will offer pre-
mium discounts and vary the amount
of premium discount between States.

(3) Under the premium reduction
plan, the payment and amount of pre-
mium discounts cannot be guaranteed,
or identified as to amount or certainty
of payment, in advance of the sale of
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an eligible crop insurance contract.
However, producers will have the po-
tential to receive monetary assistance
in defraying the costs of their future
premium.

[66 FR 47951, Sept. 17, 2001, as amended at 70
FR 41918, July 20, 2005; 70 FR 44235, Aug. 2,
2005]

§400.701 Definitions.

Act. The Federal Crop Insurance Act,
as amended (7 U.S.C. 1501 et seq.)

Actuarial documents. The material for
the crop or insurance year which is
available for public inspection in your
agent’s office and published on RMA’s
website at http:/www.rma.usda.gov/, or
a successor website, and which shows
available coverage levels, information
needed to determine premium rates,
premium adjustment percentages,
practices, particular types or varieties
of the insurable crop or agricultural
commodity, insurable acreage or com-
modities, and other related informa-
tion regarding crop insurance or other
risk management plans of insurance in
the county or state.

Actuarially appropriate. Premium
rates expected to cover anticipated
losses and a reasonable reserve based
on valid reasoning, an examination of
available risk data, which for new
products may be scarce but must still
be of sufficient quality and quantity to
reasonably determine the anticipated
losses, or thorough knowledge or expe-
rience of the expected value of future
costs associated with the risk to be
transferred.

Administrative and Operating (A&O)
costs. The costs of the approved insur-
ance provider, and any MGA and TPA,
which are directly related to the deliv-
ery, loss adjustment and administra-
tion of the Federal crop insurance pro-
gram. Costs associated with the sale or
service of catastrophic risk protection
(CAT) eligible crop insurance contracts
in an amount equal to the loss adjust-
ment expense subsidy for CAT eligible
crop insurance contracts, ceding com-
mission received for ceding any portion
of the risk associated with any eligible
crop insurance contract authorized
under the authority of the Act with a
reinsurer, and payments for the pur-
chase of reinsurance and related cred-
its are not considered as A&O costs.
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Administrative and Operating (A&O)
subsidy. The subsidy for the adminis-
trative and operating expenses author-
ized by the Act and paid by FCIC on be-
half of the producer to the approved in-
surance provider. Loss adjustment ex-
pense reimbursement paid by FCIC for
CAT eligible crop insurance contracts,
and any ceding commission received
for ceding any portion of the risk asso-
ciated with any eligible crop insurance
contract authorized under the author-
ity of the Act with a reinsurer are not
considered as A&O subsidy.

Agent. An individual licensed by the
State in which an eligible crop insur-
ance contract is sold and serviced for
the reinsurance year, and who is em-
ployed by, or under contract with, the
approved insurance provider, or its des-
ignee, to sell and service such eligible
crop insurance contracts.

Applicant. Any person or entity that
submits a policy, plan of insurance,
provisions of a policy or plan of insur-
ance, or rates of premium to the Board
for approval under section 508(h) of the
Act.

Approved insurance provider. A private
insurance company that has been ap-
proved by FCIC to provide insurance
coverage to producers participating in
programs authorized by the Act.

Approved procedures. The applicable
handbooks, manuals, memoranda, bul-
letins or other directives issued by
RMA or the Board. For purposes of
§§400.714 through 400.722 only, approved
procedures include all provisions of the
SRA.

Board. The Board of Directors of
FCIC.

Compensation. The total amount of
any guaranteed salary or payment,
commission, or anything that has a
quantifiable value or benefit that is
not contingent on the existence of an
underwriting gain of the approved in-
surance provider, including, but not
limited to, the payment of health or
life insurance, deferred compensation
(including qualified and unqualified),
finders fees, retainers, trip or travel ex-
penses, dues or other membership fees,
the use of vehicles, office space, equip-
ment, staff or administrative support
paid by the approved insurance pro-
vider or its contractor either directly
or indirectly through a third party.
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Payments conditioned upon something
other than the underwriting gains of
the approved insurance provider are
considered as compensation, such as
bonuses or other conditional payments
or commission based upon whether an
agent timely turns in applications, pro-
duction reports or acreage reports, etc.
A profit sharing arrangement will be
considered compensation unless and
only to the extent that:

(1) Such profit sharing arrangement
contains a provision that would require
a pro rata reduction in the amount or
percentage of profit contained in such
arrangement if the total amount of un-
derwriting gain paid by FCIC for the
applicable reinsurance year is not suf-
ficient to cover the amount or percent-
age of profit; or

(2) At least one of the required trig-
gers for the payment under the profit
sharing arrangement is that the ap-
proved insurance provider receives
from FCIC an underwriting gain for its
whole book of Federally reinsured crop
insurance business for the applicable
reinsurance year.

Complete submission. A submission de-
termined by the Board to contain all
necessary and appropriate documenta-
tion in accordance with §400.705 and is
of sufficient quality to conduct a
meaningful review.

Complexity. Complexity takes into
consideration such factors as origi-
nality, the number and type of factual
determinations necessary to establish
insurable interest, evaluate risk, and
determine whether an indemnity is
payable, the number of commodities
and areas to which the product is appli-
cable, the rating methodology, the
number of risks covered, unique policy
provisions or endorsements, the deliv-
ery process of the submission, and the
process of creating rules, policy terms
and conditions, underwriting proce-
dures, rating methodologies, adminis-
trative and operating procedures, and
supporting materials.

Development. The process of drafting
rules, new policy provisions, pricing
and rating methodologies, administra-
tive and operating procedures, systems
and software, supporting materials,
and documentation necessary to create
and implement a proposed policy or
coverage.
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Disinterested third party. A person who
does not have any familial relationship

(parents, brothers, sisters, children,
spouse, grandchildren, aunts, uncles,
nieces, nephews, first cousins, or

grandparents, related by blood, adop-
tion or marriage, are considered to
have a familial relationship) with any-
one employed or contracted by the ap-
plicant or who will not benefit finan-
cially from the approval of the submis-
sion.

Efficiency. Monetary savings realized
when the approved insurance provider’s
A&O costs are less than the amount of
the A&O subsidy paid by FCIC. If the
approved insurance provider is reduc-
ing agent compensation as a means to
achieve an efficiency, not all of the ef-
ficiency can come from such reduction
in agent compensation. Efficiency does
not include any actual or projected un-
derwriting gain earned from the SRA,
private reinsurance revenues Or ex-
penses, or any investment returns on
the approved insurance provider’s re-
serves.

Eligible crop insurance contract. An in-
surance contract for an agricultural
commodity authorized by the Act and
approved by FCIC, with terms and con-
ditions in effect as of the applicable
contract change date, which is sold and
serviced consistent with the Act, FCIC
regulations, and approved procedures
having a sales closing date within the
reinsurance year, and with an eligible
producer.

Eligible producer. A person who has an
insurable interest in an agricultural
commodity, who has not been deter-
mined ineligible to participate in the
Federal crop insurance program, and
who possesses a United States issued
social security number (SSN), em-
ployer identification number (EIN), or
such other identification as required by
RMA.

Endorsement. A document that
amends a policy reinsured under the
Act in a manner that supplements or
amends the insurance coverage pro-
vided by that policy.

FCIC. The Federal Crop Insurance
Corporation, a wholly owned govern-
ment corporation within USDA.

Maintenance. For the purposes of this
subpart only, the process of continual
support and improvement, as needed,
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for a policy or plan of insurance, in-
cluding the periodic review of setting
prices, updating premium rates or the
rating methodology, updating or modi-
fying policy terms and conditions, and
any other actions necessary to provide
adequate and meaningful protection for
producers, ensure actuarial soundness,
or to respond to statutory or regu-
latory changes.

Maintenance costs. Specific expenses
associated with the maintenance of a
policy during the maintenance period.

Maintenance period. A period of time
that begins on the date the Board ap-
proves the submission for maintenance
and ends on the date that is not more
than four reinsurance years after such
approval.

Manager. The Manager of FCIC.

Managing General Agent (MGA). An
entity that meets the definition of
managing general agent under the laws
of the State in which such entity is in-
corporated and in every other State in
which it operates, or in the absence of
such State law or regulation, meets the
definition of a managing general agent
or agency in the National Association
of Insurance Commissioners Managing
General Agents Act, or successor Act.

Marketable. A determination by the
Board that a sufficient number of pro-
ducers will purchase the product and
approved insurance providers will sell
the product to make it economical,
based on credible evidence provided by
the applicant and any other relevant
information.

Marketing plan. A detailed, written
plan that identifies, at a minimum, the
expected number of potential buyers,
premium, liability, a prescribed insur-
ance year cycle, the data upon which
such information is based, such data
may include, but is not limited to,
focus group results, market research
studies, qualitative market estimates,
effects upon the delivery system or an-
cillary participants, correspondence
from producers expressing the need for
such policy or plan of insurance, re-
sponses from a reasonable representa-
tive cross-section of producers to be ef-
fected by the policy or plan of insur-
ance demonstrating the number of pro-
ducers likely interested in purchasing
the product, and a commitment from
at least one approved insurance pro-
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vider to sell and support such a policy
or plan of insurance.

Multiple peril crop insurance (MPCI).
All insurance policies reinsured by
FCIC that offers coverage for loss of
production, loss of revenue, or both.

National Agricultural Statistics Service
(NASS). An agency of the United States
Department of Agriculture, or a suc-
Ccessor agency.

Nonreinsured supplemental policy
(NRS). A policy, endorsement or other
risk management tool that is not rein-
sured under the Act, or has not been
submitted to FCIC under section 508(h)
of the Act, that offers additional cov-
erage, other than loss related to hail,
to a policy or plan of insurance that is
reinsured by FCIC.

Non-significant changes. Minor
changes to the policy or plan of insur-
ance, such as technical corrections,
that do not affect the rating or pricing
methodologies, the amount of subsidy
owed, the amount or type of coverage,
the interests of producers, FCIC’s rein-
surance risk, or any condition that
does not affect liability or the amount
of loss to be paid under the policy.
Statutory or regulatory requirements
are included in this category regardless
of impact.

Plan of insurance. A class of policies,
such as MPCI or Group Risk Plan of In-
surance, that offers a specific type of
coverage to one or more agricultural
commodities.

Plan of Operations. The documents
and information the approved insur-
ance provider must submit in accord-
ance with section IV.F.2. and Appendix
II of the SRA and applicable approved
procedures.

Policy. A contract for insurance that
includes an accepted application, Basic
Provisions, applicable Commodity Pro-
visions, other applicable options and
endorsements, the Special Provisions,
related materials, and the applicable
regulations published in 7 CFR chapter
IV.

Premium discount. A payment made
by the approved insurance provider to
the policyholder to help defray the cost
of premium, in an amount equal to the
dollar amount or corresponding per-
centage of net book premium approved
by RMA, as authorized by section
508(e)(3) of the Act.
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Profit sharing arrangement. An ar-
rangement to make a payment to an
employee, agent, loss adjuster or other
contractor conditioned upon whether
the approved insurance provider re-
ceives an underwriting gain on the crop
insurance business. Payments made to
commercial reinsurers or ceding com-
missions paid to the approved insur-
ance provider for the reinsurance year
for the crop insurance book of business
are not considered as profit sharing ar-
rangements for the purposes of deter-
mining A&O costs or A&O subsidy.

Reduction in service. When the ap-
proved insurance provider, agent and
loss adjuster, or any other contractor
or employee of the approved insurance
provider that assists in or provides any
service for a Federally reinsured eligi-
ble crop insurance contract, sells, serv-
ices or administers such eligible crop
insurance contracts at a level of serv-
ice less than that required under all ap-
plicable regulations and approved pro-
cedures. A violation of a provision in
an approved procedure will be consid-
ered to be a reduction in service.

Rate of premium. The dollar amount
per insured unit or percentage rate per
dollar of liability that is needed to pay
anticipated losses and provide a rea-
sonable reserve.

Related material. The actuarial docu-
ments for the insured agricultural
commodity and any underwriting or
loss adjustment manual, handbook,
form or other information needed to
administer the policy.

Research. For the purposes of devel-
opment, the gathering of information
related to: Producer needs and inter-
ests; the marketability of the policy or
plan of insurance; the appropriate pol-
icy terms, premium rates, price elec-
tions, administrative and operating
procedures, supporting materials, and
the documentation, systems and soft-
ware necessary to implement a policy
or plan of insurance. Gathering of in-
formation to determine whether it is
feasible to expand a policy or plan of
insurance to a new area or to cover a
new commodity under the same policy
terms and conditions, price, and pre-
mium rates is not considered research.

Research and development costs. Spe-
cific expenses incurred and directly re-
lated to the research and development
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of a submission, as initially approved
by the Board.

Risk Management Agency (RMA). An
agency of USDA responsible for the ad-
ministration of all programs author-
ized under the Act and other authori-
ties.

Risk subsidy. The portion of the ap-
proved premium paid by FCIC on behalf
of the insured person.

Sales closing date. The final calendar
date on which an approved insurance
provider may accept an application by
a producer for insurance.

Secretary. The Secretary of the
United States Department of Agri-
culture.

Significant change. Any change to the
policy or plan of insurance that may
affect the rating and pricing meth-
odologies, the amount of subsidy owed,
the amount of coverage, the interests
of producers, FCIC’s reinsurance risk,
or any condition that may affect liabil-
ity or the amount of loss to be paid
under the policy.

Special Provisions. The part of the pol-
icy that contains specific provisions of
insurance for each insured commodity
that may vary by geographic area.

Standard Reinsurance Agreement
(SRA). The reinsurance agreement be-
tween FCIC and the approved insurance
provider, under which the approved in-
surance provider is authorized to sell
and service the eligible crop insurance
contracts for which the premium dis-
count is proposed. All references to the
SRA will also include any other rein-
surance agreements entered into with
FCIC, including the Livestock Price
Reinsurance Agreement, unless other-
wise stated in such reinsurance agree-
ment.

Submission. A policy, plan of insur-
ance, provision of a policy or plan of
insurance, or rates of premium pro-
vided by an applicant to FCIC in ac-
cordance with the requirements of this
subpart.

Third Party Administrator (TPA). A
person or organization that processes
claims or performs other administra-
tive services and holds licenses, as ap-
plicable, in States in which services
are provided with respect to the Fed-
eral crop insurance business in accord-
ance with a service contract or an affil-
iate or any other type of relationship.



§400.702

Underwriting gain. For the purposes
of the premium reduction plan, the
amount of gains paid under section
I1.B.10. of the SRA less any amounts
paid from such gains, including but not
limited to payments to commercial re-
insurers, taxes, licensing fees, pay-
ments to parent companies or subsidi-
aries, etc., and any costs incurred by
the approved insurance provider in ex-
cess of the A&O subsidy related to the
delivery, service, loss adjustment and
administration of the Federal crop in-
surance program.

Unfair discrimination. An approved in-
surance provider’s implementation of
the premium reduction plan will be
considered unfairly discriminatory to a
producer if the availability of eligible
crop insurance contracts sold under the
premium reduction plan, or the per-
centage of net book premium upon
which the premium discount is paid, is
based on the loss history of the pro-
ducer, the amount of premium earned
under the eligible crop insurance con-
tract, the producer’s size of the oper-
ation or number of acres to be insured,
or precludes in any manner producers
from participating in the premium re-
duction plan in a State where an ap-
proved insurance provider is eligible
for the opportunity to offer a premium
reduction plan.

USDA. The United States Depart-
ment of Agriculture.

User fees. Fees, approved by the
Board, that can be charged to approved
insurance providers for use of a policy
or plan of insurance.

[66 FR 47951, Sept. 17, 2001, as amended at 70
FR 41918, July 20, 2005; 70 FR 44235, Aug. 2,
2005]

§400.702 Confidentiality of submission
and duration of confidentiality.

(a) Prior to approval by the Board,
any submission made to the Board
under section 508(h) of the Act, includ-
ing any information generated from
the submission, will be considered con-
fidential commercial or financial infor-
mation for purposes of 5 U.S.C. 552(b)(4)
and will not be released by FCIC to the
public, unless the applicant authorizes
such release in writing.

(b) Once the Board approves a sub-
mission, all information provided with
the submission, or generated in the ap-
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proval process, may be released to the
public, including any mathematical
modeling and data, unless it remains
confidential business information
under 5 U.S.C. 552(b).

(c) Any submission disapproved by
the Board will remain confidential
commercial or financial information in
accordance with 5 U.S.C. 552(b) and no
information related to such submission
will be released by FCIC unless author-
ized in writing by the applicant.

(d) In the submission, the applicant
must state if the name of the submis-
sion may be used in Board documents
including but not limited to the agen-
da, minutes, and Board memoranda.
The applicant cannot use false names
to mislead the public regarding the na-
ture of the submission. If permission is
not given to use the name of the sub-
mission, the submission will simply be
referred to as a ‘‘Section 508(h) submis-
sion.”

[66 FR 47951, Sept. 17, 2001, as amended at 70
FR 44236, Aug. 2, 2005]

§400.703 Timing of submission.

(a) A submission may only be pro-
vided to FCIC, in either a hard copy or
electronic format, during the first 5
business days of January, April, July,
and October.

(b) Any submission not provided
within the first 5 business days of a
month stated in paragraph (a) of this
section, will be considered to have been
provided the next month stated in
paragraph (a). For example, if an appli-
cant provides a submission on January
10, it will be considered to have been
received on April 1.

(c) Any submission must be provided
to the Deputy Administrator, Research
and Development (or any successor),
Risk Management Agency, 65601 Beacon
Drive, Stop 0812, Kansas City, MO
64133-4676, not later than 240 days prior
to the earliest proposed sales closing
date to be considered for sale in the re-
quested crop year.

(d) The Board, or RMA if authorized
by the Board, shall determine when
sales can begin for a submission ap-
proved by the Board.

[70 FR 44236, Aug. 2, 2005]
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§400.704 Type of submission.

(a) An applicant may submit to the
Board in accordance with §400.705:

(1) A policy or plan of insurance not
currently reinsured by FCIC;

(2) One or more proposed revisions to
a policy or plan of insurance author-
ized under the Act; or

(3) Rates of premium for any policy
or plan of insurance authorized under
the Act.

(b) An applicant must submit to the
Board any significant change to a pre-
viously approved submission prior to
making the change.

§400.705 Contents required for a new
submission or changes to a pre-
viously approved submission.

(a) A complete submission must con-
tain the following material, as applica-
ble, in the order given, in a three ring
binder, with a table of contents, page
numbers, and section dividers clearly
labeling each section or in an elec-
tronic format that when printed will be
an exact duplicate of the information
that would have been found in the
three-ring binder with the exception of
section dividers.

(1) If a hard copy of the submission is
provided, it must include six identical
copies provided to the Deputy Adminis-
trator, Research and Development (or
successor), Risk Management Agency,
65601 Beacon Drive, Stop 0812, Kansas
City, MO 64133-4676, and one identical
copy of the submission provided to the
Administrator, Risk Management
Agency, 1400 Independence Ave., Stop
0801, Room 3053 South Building, Wash-
ington, DC 20250-0801.

(2) Electronic submissions must be
sent to the Deputy Administrator, Re-
search and Development (or successor)
at Deputy Administrator@rma.usda.gov
and the Administrator at
Administrator@rma.usda.gov.

(b) The first section will contain gen-
eral information, including, as applica-
ble:

(1) The applicant’s name, address or
primary business location, phone num-
ber, and e-mail address;

(2) The type of submission (see
§400.704);

(3) A statement of whether the appli-
cant is requesting:
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(i) Reinsurance, which includes risk
subsidy and A&O subsidy;

(ii) Reimbursement for research and
development costs, as applicable; or

(iii) Reimbursement for maintenance
costs, as applicable;

(4) The proposed agricultural com-
modities, including types, varieties,
and practices covered by the submis-
sion;

(5) The crop and reinsurance years in
which the submission is proposed to be
available for purchase by producers;

(6) The proposed sales closing date, if
applicable, or if not applicable, the ear-
liest date the applicant expects to re-
lease the product to the public;

(7) The proposed duration and scope
of the plan of insurance;

(8) A marketing plan;

(9) Any known or anticipated future
expansion plans;

(10) Identification, including names,
addresses, telephone numbers, and e-
mail addresses, of the persons respon-
sible for:

(i) Addressing questions regarding
the policy, underwriting rules, loss ad-
justment procedures, rate and price
methodologies, data processing and
record-keeping requirements, and any
other questions that may arise in ad-
ministering the program after it is ap-
proved; and

(ii) Annual reviews to ensure compli-
ance with all requirements of the Act,
this subpart, and any agreements exe-
cuted between the applicant and FCIC;
and

(11) A statement of whether the sub-
mission will be filed with the applica-
ble office responsible for regulating in-
surance in each state proposed for in-
surance coverage, and if not, reasons
why the submission will not be filed for
review.

(c) The second section must contain
the benefits of the plan, including, as
applicable, a statement about the plan
that demonstrates:

(1) How the submission offers cov-
erage or other benefits not currently
available from existing public and pri-
vate programs;

(2) The projected demand for the sub-
mission, which must be supported by
information from market research,
producers or producer groups, agents,
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lending institutions, and other inter-
ested parties that provide verifiable
evidence of demand; and

(3) How the submission meets public
policy goals and objectives consistent
with the Act and other laws, as well as
policy goals supported by USDA and
the Federal Government.

(d) Except as provided in this section,
the third section must contain the pol-
icy, including, as applicable:

(1) If the submission involves a new
insurance policy or plan of insurance:

(i) All applicable policy provisions;
and

(ii) A list and description of any addi-
tional coverage that may be elected by
the insured, including how such cov-
erage may be obtained; and

(2) If the submission involves a
change to a previously approved policy,
plan of insurance, or rates of premium,
the proposed revisions, rationale for
each change, data and analysis sup-
porting each change, the impact of
each change, and the impact of all
changes in aggregate.

(e) The fourth section must contain
the information related to the mar-
keting of the policy or plan of insur-
ance, including, as applicable:

(1) A list of counties and states where
the submission is proposed to be of-
fered;

(2) The amount of commodity (acres,
head, board feet, etc.), the amount of
production, and the value of each agri-
cultural commodity proposed to be
covered in each proposed county and
state;

(3) The expected liability and pre-
mium for each proposed county and
state;

(4) If available, any insurance experi-
ence for each year and in each proposed
county and state in which the policy
has been previously offered for sale in-
cluding an evaluation of the policy’s
performance and, if data are available,
a comparison with other similar insur-
ance policies reinsured under the Act;

(5) Focus group results;

(6) Market research studies;

(7) Qualitative market estimates;

(8) Affects upon the delivery system
or ancillary participants;

(9) Correspondence from producers
expressing the need for such policy or
plan of insurance;
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(10) Responses from a reasonable rep-
resentative cross-section of producers
to be affected by the policy or plan of
insurance; and

(11) Commitment in writing from at
least one approved insurance provider
to sell and support the policy or plan of
insurance.

(f) The fifth section must contain the
information related to the under-
writing and loss adjustment of the sub-
mission, including as applicable:

(1) Detailed rules for determining in-
surance eligibility, including all pro-
ducer reporting requirements;

(2) Relevant dates, if not included in
the proposed policy;

(3) Detailed examples of the data and
calculations needed to establish the in-
surance guarantee, liability, and pre-
mium per acre or other unit of meas-
ure, including worksheets that provide
the calculations in sufficient detail and
in the same order as presented in the
policy to allow verification that the
premiums charged for the coverage are
consistent with policy provisions;

(4) Detailed examples of calculations
used to determine indemnity payments
for all probable situations where a par-
tial or total loss may occur;

(6) A detailed description of the
causes of loss covered by the policy or
plan of insurance and any causes of
loss excluded;

(6) Any statements to be included in
the actuarial documents; and

(7) The loss adjustment standards
handbook for the policy or plan of in-
surance that includes:

(i) A table of contents and introduc-
tion;

(ii) A section containing abbrevia-
tions, acronyms, and definitions;

(iii) A section containing insurance
contract information (insurability re-
quirements; crop provisions not appli-
cable to catastrophic risk protection;
specific unit division guidelines, if ap-
plicable; notice of damage or loss pro-
visions; quality adjustment provisions;
ete);

(iv) A section that thoroughly ex-
plains appraisal methods, if applicable;

(v) Illustrative samples of all the ap-
plicable forms needed for insuring and
adjusting losses in regards to the prod-
uct plus detailed instructions for their
use and completion;
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(vi) Instructions, examples of cal-
culations, and loss adjustment proce-
dures that are necessary to establish
the amounts of coverage and loss;

(vii) A section containing any special
coverage information (i.e., replanting,
tree replacement or rehabilitation, pre-
vented planting, etc.), as applicable;
and

(viii) A section containing all appli-
cable reference material (i.e., min-
imum sample requirements, row width
factors, etc.).

(g) The sixth section must contain
information related to prices and rates
of premium, including, as applicable:

(1) A list of all assumptions made in
the premium rating and commodity
pricing methodologies, and the basis
for these assumptions;

(2) A detailed description of the pric-
ing and rating methodologies, includ-
ing supporting documentation, all
mathematical formulas, equations, and
data sources used in determining rates
and prices and an explanation of pre-
mium components that detail how
rates were determined for each compo-
nent, that demonstrate the rate is ap-
propriate;

(3) An example of both a rate calcula-
tion and a price calculation;

(4) A discussion of the applicant’s ob-
jective evaluation of the reliability of
the data;

(5) An analysis of the results of sim-
ulations or modeling showing the per-
formance of proposed rates and com-
modity prices, as applicable, based on
one or more of the following (Such sim-
ulations must use all years of experi-
ence available to the applicant);

(i) A recalculation of total premium
and losses compared to a similar or
comparable insurance plan offered
under the authority of the Act with
modifications, as needed, to represent
the components of the submission;

(ii) A simulation based on the prob-
ability distributions used to develop
the rates and commodity prices, as ap-
plicable, including sensitivity tests
that demonstrate price or yield ex-
tremes, and the impact of inappro-
priate assumptions; or

(iii) Any other comparable simula-
tion that provides results indicating
both aggregate and individual perform-
ance of the submission under various
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scenarios depicting good and poor actu-
arial experience; and

(6) A simulation of expected losses
capturing both a probable loss and a
total loss.

(h) The seventh section must contain
an evaluation and certification from a
disinterested third party who is an ac-
credited associate or fellow of the Cas-
ualty Actuarial Society, or other simi-
larly qualified professional, who cer-
tifies the submission is actuarially ap-
propriate and consistent with appro-
priate insurance principles and prac-
tices.

(i) The eighth section must contain
all forms applicable to the submission,
including:

(1) An application for insurance and
procedures for accepting the applica-
tion; and

(2) All applicable policy forms, in-
structions and procedures that are nec-
essary to establish the amounts of cov-
erage or loss.

(j) The ninth section must contain
the following:

(1) A statement specifying sales will
not commence for any new or revised
submission until at least 60 days after
all policy provisions and related mate-
rial are released to the public by RMA,
unless otherwise specified by the
Board;

(2) An explanation of any provision of
the policy not authorized under the
Act and identification of the portion of
the rate of premium due to these provi-
sions;

(3) Agent and loss adjuster training
plans; and

(4) A certification from the appli-
cant’s legal counsel that the submis-
sion meets and complies with all re-
quirements of the Act, applicable regu-
lations, and any reinsurance agree-
ment.

(k) The tenth section must contain a
written plan, including specifications
and details for the systems and soft-
ware development necessary for the
implementation of the submission, if
applicable, and the documents that
demonstrate the submitter has the ca-
pability and resources to develop sys-
tems that comply in all respects with
the standards established for proc-
essing and acceptance of data by the
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FCIC Data Acceptance System, or suc-
cessor system, unless otherwise au-
thorized by FCIC. Unless otherwise de-
termined by FCIC, the applicant must
consult with FCIC to determine wheth-
er their submission can be imple-
mented and administered through the
current system;

(1) If FCIC approves the submission
and determines that its system has the
capacity to implement and administer
the submission, the applicant must
provide acceptable computer require-
ments, code and software, consistent
with that used by FCIC, to facilitate
the acceptance of producer applica-
tions and all related data;

(2) If FCIC approves the submission
and determines that its system lacks
the capacity to implement and admin-
ister the submission, the applicant
must provide acceptable computer sys-
tems, requirements, code and software
necessary to implement and administer
the policy or plan of insurance;

(3) Any computer systems, require-
ments, code and software must be con-
sistent with that used by FCIC and
comply with the standards established
in Appendix III, or any successor docu-
ment, of the Standard Reinsurance
Agreement or other reinsurance agree-
ment as specified by FCIC; and

(4) These requirements are available
from the Risk Management Agency,
6501 Beacon Drive, Stop 0812, Kansas
City, MO, 64133-4676 or on RMA’s Web
site at Attp:/www.rma.usda.gov/data/
#ml3, or a successor website.

(1) The eleventh section must contain
a training package. The training pack-
age must include a thorough discus-
sion, explanations, written exercises,
and examples covering the following
topics:

(1) Basic and catastrophic risk pro-
tection policy provisions;

(2) The commodity provisions and
any endorsements;

(3) Underwriting under the under-
writing guide;

(4) Eligibility requirements;

(5) Guarantee, indemnity,
mium calculations;

(6) Special Provisions of Insurance;

(7) Actuarial documents;

(8) Loss adjustment under the loss
adjustment standards handbook;

and pre-
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(9) Applicable additions to the Crop
Insurance Handbook (CIH); and

(10) Applicable additions to the Loss
Adjustment Manual (LAM).

(m) The twelfth section submitted on
separate pages and in accordance with
§400.712 must specify:

(1) On one page, the total estimated
amount that will be requested for reim-
bursement of research and development
costs (for new products only) or the es-
timated amount for maintenance costs
for the year for which the submission
will be effective (for products that are
within the maintenance period); and

(2) On another page, a comprehensive
estimate of maintenance costs for each
future year of the maintenance period
and the basis for which such mainte-
nance costs will be incurred, including,
but not limited to:

(i) Any anticipated expansion;

(ii) The generation of rates, Special
Provisions, underwriting rules, etc;

(iii) The determination of prices; and

(iv) Any other costs that the appli-
cant anticipates will be requested for
reimbursement.

(n) The thirteenth section must con-
tain executed certification statements
in accordance with the following:

(1) “{Applicant’s Name} hereby claim
that the amounts set forth in this sec-
tion and §400.712 are correct and due
and owing to {Applicant’s Name} by
FCIC under the Federal Crop Insurance
Act”; and

(2) “{Applicant’s Name} understands
that, in addition to criminal fines and
imprisonment, the submission of false
or fraudulent statements or claims
may result in civil and administrative
sanctions.”

[70 FR 44236, Aug. 2, 2005]

§400.706 Review of submission.

(a) Prior to providing the submission
to the Board to determine whether it is
a complete submission, RMA will:

(1) Review the submission to deter-
mine if all necessary and appropriate
documentation is included in accord-
ance with §400.705;

(2) Review the submission to deter-
mine whether the submission is of suf-
ficient quality to conduct a meaningful
review;

(3) Inform the applicant of the infor-
mation RMA deems necessary for the
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submission to comply with paragraphs
(a)(1) and (2) of this section; and

(4) Forward the submission and the
results of RMA’s initial review to the
Board.

(b) Upon the Board’s receipt of the
submission, the Board will:

(1) Determine if the submission is a
complete submission (The date the
Board votes to contract with inde-
pendent reviewers is the date the sub-
mission is deemed to be a complete
submission for the start of the 120 day
time-period for approval);

(2) Forward the complete submission
to at least five independent persons
with underwriting or actuarial experi-
ence to review the submission:

(i) Of the five reviewers, no more
than one will be employed by the Fed-
eral Government, and none may be em-
ployed by any approved insurance pro-
vider or their representative; and

(ii) The reviewers will each provide
their assessment of whether the sub-
mission protects the interest of agri-
cultural producers and taxpayers, is ac-
tuarially appropriate, follows appro-
priate insurance principles, meets the
requirements of the Act, does not con-
tain excessive risks, follows sound, rea-
sonable, and appropriate underwriting
principles, as well as other items the
Board may deem necessary;

(3) Return to the applicant any sub-
mission the Board determines is not a
complete submission, and provide doc-
umentation to the applicant explaining
such. If the submission is resubmitted
at a later date, it will be considered a
new submission;

(4) For all complete submissions:

(i) Request review of the submission
by RMA to provide its assessment of
whether:

(A) The submission protects the in-
terests of agricultural producers and
taxpayers, is actuarially appropriate,
follows appropriate insurance prin-
ciples, meets the requirements of the
Act, does not contain excessive risks,
is consistent with USDA’s public policy
goals, does not increase or shift risk to
any other FCIC reinsured policy, offers
coverage that is similar to another pol-
icy or plan of insurance and if the pro-
ducer would further benefit from the
submission and can be administered
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and delivered efficiently and effec-
tively;

(B) The marketing plan is reasonable;

(C) RMA has the resources to con-
sider, implement, and administer the
submission; and

(D) The requested amount of govern-
ment reinsurance, risk subsidy, and ad-
ministrative and operating subsidies is
reasonable and appropriate for the type
of coverage provided by the policy sub-
mission; and

(ii) Seek review from the Office of
the General Counsel (OGC) to deter-
mine if the submission conforms to the
requirements of the Act and all appli-
cable Federal regulations.

(c) All comments and evaluations
will be provided to the Board by a date
determined by the Board to allow the
Board adequate time for review.

(d) The Board will consider all com-
ments, evaluations, and recommenda-
tions in its review process. Prior to
making a decision, the Board may re-
quest additional information from
RMA, OGC, the independent reviewers,
or the applicant.

(e) An applicant may request, at any
time, a time delay before the Board
provides a mnotice of intent to dis-
approve the submission. The Board is
not required to agree to such an exten-
sion.

(1) Any requested time delay will not
be limited in the length of time or the
number of delays. However, delays may
make implementation of the submis-
sion for the targeted crop year imprac-
tical or impossible.

(2) The time period during which the
Board must make a decision to approve
or disapprove shall be extended com-
mensurately with any time delay re-
quested by the applicant.

(3) If the Board agrees to an exten-
sion of time, the Board and the appli-
cant must agree to a time period in
which the Board must make its deci-
sion to approve or disapprove after the
expiration of any requested time delay.

(f) The applicant may withdraw a
submission or a portion of a submission
at any time by written request to the
Board. A withdrawn submission that is
resubmitted will result in the submis-
sion being deemed a new submission for
the purpose of determining the amount
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of time that the Board must act on
such submission.

(g) The Board will render a decision
to approve the submission with or
without revision or give notice of in-
tent to disapprove within 90 days after
the date the submission is considered
complete by the Board in accordance
with paragraph (b)(1) of this section,
unless the applicant and Board agree to
a time delay in accordance with para-
graph (e) of this section.

(h) The Board may disapprove a sub-
mission if it determines that:

(1) The interests of producers and
taxpayers are not protected, including
but not limited to:

(i) The submission does not provide
adequate coverage or treats producers
disparately;

(ii) The applicant has not presented
sufficient documentation that the sub-
mission is marketable;

(iii) Coverage would be similar to an-
other policy or plan of insurance and
the producer would not further benefit
from the submission; or

(iv) The resources of FCIC or RMA
are not sufficient to support the review
and implementation of the product;

(2) The premium rates are not actu-
arially appropriate;

(3) The submission does not conform
to sound insurance and underwriting
principles;

(4) The risks associated with the sub-
mission are excessive or it increases or
shifts risk to any other FCIC reinsured
policy;

(6) The submission does not meet the
requirements of the Act or is not in ac-
cordance with USDA’s public policy
goals; or

(6) There is insufficient time before
the submission would become effective
under section 508(h) of the Act for the
Board to make an informed decision
with respect to whether the interests
of producers are protected, the pre-
mium rates are actuarially appro-
priate, or the risks associated with the
submission are excessive;

(i) If the Board intends to disapprove
the submission, the applicant will be
notified in writing at least 30 days
prior to the Board taking such action.
The Board will provide the applicant
with a written explanation for the in-
tent to disapprove the submission.
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(j) After written notice of intent to
disapprove all or part of a submission
has been provided by the Board, the ap-
plicant must provide written notice to
the Board not later than 30 days after
the Board provided such notice, if the
submission will be modified. Except as
provided in paragraph (j)(3) of this sec-
tion, the applicant must also include
an anticipated date that the modifica-
tion will be provided to the Board. If
the applicant does not respond within
the 30-day period, the Board will send
the applicant a letter stating the sub-
mission is disapproved.

(1) If the modification is in direct re-
sponse to reviewer comments, the
Board may act on the modification im-
mediately or seek further review with-
in the 30-day time period allowed.

(2) The Board will approve or dis-
approve a modified submission not
later than 30 days after receiving a
modified submission from the appli-
cant, unless the applicant and the
Board agree to a time delay. If a time
delay is agreed upon, the time period
during which the Board must act on
the modified submission will not be in
effect during the delay.

(3) The Board will disapprove a modi-
fied submission if:

(i) All causes for disapproval stated
by the Board in its notification of in-
tent to disapprove the submission are
not satisfactorily addressed;

(ii) Insufficient time is available for
review of the modified submission to
determine whether all causes for dis-
approval have been satisfactorily ad-
dressed; or

(iii) Modification is so substantial
that the Board determines that addi-
tional independent review is required
and a time delay can not be agreed
upon to allow for such review.

(k) A submission will be disapproved
if the applicant does not present a
modification of the submission to the
Board on the date the applicant antici-
pated presenting the modification or
does not request an additional time
delay.

(1) If the Board fails to take action on
a new submission within the prescribed
90-day period in paragraph (g) of this
section, or within the time period in
accordance with paragraph (e)(3) of this
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section after receiving the revised sub-
mission, such submission will be
deemed approved by the Board for the
initial reinsurance year designated for
the submission. The Board must ap-
prove the submission for it to be avail-
able for any subsequent reinsurance
year.

[70 FR 44238, Aug. 2, 2005]

§400.707 Presentation to the Board for
approval or disapproval.

(a) The Board will inform the appli-
cant of the date, time, and place of the
Board meeting.

(b) The applicant will be given the
opportunity and is encouraged to
present the submission to the Board in
person. The applicant must confirm, in
writing, whether the applicant will
present the submission to the Board.

(c) If the applicant elects, at any
time, not to present the submission to
the Board, the Board will make its de-
cision based on the submission and the
reviews provided in accordance with
§400.706(b).

[66 FR 47951, Sept. 17, 2001, as amended at 70
FR 44239, Aug. 2, 2005]

§400.708 Approved submission.

(a) After a submission is approved by
the Board, and prior to it being made
available for sale to producers, the fol-
lowing items, as applicable, must be
completed:

(1) If FCIC requires, an agreement be-
tween the applicant and FCIC that
specifies:

(i) The responsibilities of each with
respect to the implementation, deliv-
ery and oversight of the submission;
and

(ii) That the property rights to the
submission automatically transfers to
FCIC if the applicant elects not to
maintain the submission and FCIC has
paid any amounts under §400.712.

(2) A reinsurance agreement if terms
and conditions differ from the avail-
able existing reinsurance agreements.

(b) A submission approved by the
Board under this subpart will be made
available to all approved insurance
providers under the same reinsurance
and subsidy terms and conditions as re-
ceived by the applicant.
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(c) Any solicitation, sales, mar-
keting, or advertising of the approved
submission by the applicant before
FCIC has made the submission and re-
lated materials available to all inter-
ested parties through its official
issuance system will result in the de-
nial of reinsurance, risk subsidy, and
A&O subsidy for those policies affected.

[66 FR 47951, Sept. 17, 2001, as amended at 70
FR 44239, Aug. 2, 2005]

§400.709 Roles and responsibilities.

(a) With respect to the applicant:

(1) The applicant is responsible for:

(i) Preparing and ensuring that all
policy documents, rates of premium,
and supporting materials, including ac-
tuarial documents, are submitted to
FCIC in the form approved by the
Board;

(ii) Annually updating and providing
maintenance changes no later than 180
days prior to the earliest contract
change date for the commodity in all
counties or states in which the policy
or plan of insurance is sold, unless
FCIC assumes maintenance of the prod-
uct;

(iii) Addressing responses to proce-
dural issues, questions, problems or
clarifications in regard to a policy or
plan of insurance (all such resolutions
will be communicated to all approved
insurance providers through FCIC’s of-
ficial issuance system); and

(iv) Annually reviewing the policy’s
performance and providing a report on
the policy’s performance to the Board
by each anniversary date of when the
product was first available to be pur-
chased by the public;

(2) Only the applicant may make
changes to the policy, plan of insur-
ance, or rates of premium approved by
the Board (Any changes, both non-sig-
nificant and significant, must be sub-
mitted to FCIC no later than 180 days
prior to the earliest contract change
date for the commodity in all counties
or states in which the policy of plan of
insurance is sold. Significant changes
must be submitted to the Board for re-
view in accordance with this subpart
and will be considered as a new submis-
sion);

(3) Except as provided in paragraph
(a)(4) of this section, the applicant is
solely liable for any mistakes, errors,
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or flaws in the submitted policy, plan
of insurance, their related materials,
or the rates of premium that have been
approved by the Board unless the pol-
icy or plan of insurance is transferred
to FCIC. The applicant remains liable
for any mistakes, errors, or flaws that
occurred prior to transfer of the policy
or plan of insurance to FCIC;

(4) If the mistake, error, or flaw in
the policy, plan of insurance, their re-
lated materials, or the rates of pre-
mium is discovered not less than 45
days prior to the cancellation or termi-
nation date for the policy or plan of in-
surance, the applicant may request in
writing that FCIC withdraw the ap-
proved policy, plan of insurance, or
rates of premium:

(i) Such request must state the dis-
covered mistake, error, or flaw in the
policy, plan of insurance, or rates of
premium, and the expected impact on
the program; and

(ii) For all timely received requests
for withdrawal, no liability will attach
to such policies, plans of insurance, or
rates of premium that have been with-
drawn and no producer, approved insur-
ance provider or any other person will
have a right of action against the ap-
plicant; and

(5) Notwithstanding the policy provi-
sions regarding cancellation, any pol-
icy, plan of insurance, or rates of pre-
mium that have been withdrawn by the
applicant in accordance with paragraph
(a)(4) of this section is deemed canceled
and applications deemed not accepted
as of the date that FCIC publishes the
notice of withdrawal on its website at
www.rma.usda.gov; and

(i) Approved insurance providers will
be notified in writing by FCIC that the
policy, plan of insurance, or premium
rates have been withdrawn; and

(ii) Producers will have the option of
selecting any other policy or plan of in-
surance authorized under the Act that
is available in the area by the sales
closing date for such policy or plan of
insurance; and

(6) Failure of the applicant to per-
form the applicant’s responsibilities
may result in the denial of reinsurance
for the policy or plan of insurance.

(b) With respect to FCIC:

(1) FCIC is responsible for:
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(i) Conducting the best review of the
submission possible in the time al-
lowed;

(ii) Ensuring that all approved insur-
ance providers receive the approved
policy or plan of insurance, and related
material, for sale to producers in a
timely manner (All such information
shall be communicated to all approved
insurance providers through FCIC’s of-
ficial issuance system);

(iii) Ensuring that all approved insur-
ance providers receive reinsurance
under the same terms and conditions
as the applicant (approved insurance
providers should contact FCIC to ob-
tain and execute a copy of the reinsur-
ance agreement) if required; and

(iv) Reviewing the activities of ap-
proved insurance providers, agents,
loss adjusters, and producers to ensure
that they are in accordance with the
terms of the policy or plan of insur-
ance, the reinsurance agreement, and
all applicable procedures;

(2) The Board may limit the avail-
ability of coverage, for any product de-
veloped under the authority of the Act
and this regulation, on any farm or in
any county or area;

(3) FCIC will not be liable for any
mistakes, errors, or flaws in the policy,
plan of insurance, their related mate-
rials, or the rates of premium and no
cause of action will exist against FCIC
as a result of such mistake, error, or
flaw in a submission submitted under
this subpart;

(4) If at any time prior to the can-
cellation date, FCIC discovers there is
a mistake, error, or flaw in the policy,
plan of insurance, their related mate-
rials, or the rates of premium, or any
other reason for denial of reinsurance
contained in §400.706(h) exists, FCIC
will deny reinsurance to such policy or
plan of insurance. If reinsurance is de-
nied, a written notice of the denial of
reinsurance will be provided to the ap-
proved insurance providers;

(5) If reinsurance is denied under
paragraph (b)(4) of this section, the ap-
proved insurance provider will have the
option of:

(i) Selling and servicing the policy or
plan of insurance at its own risk and
without any subsidy; or
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(ii) Canceling the policy or plan of in-
surance in accordance with its terms;
and

(6) After maintenance of the policy or
plan of insurance is transferred to
FCIC, FCIC will be liable for any mis-
takes, errors, or flaws that occur after
the date the policy or plan of insurance
was transferred.

[70 FR 44239, Aug. 2, 2005]

§400.710 Preemption
taxation.

A policy or plan of insurance that is
approved by the Board for FCIC rein-
surance is preempted from state and
local taxation.

and premium

§400.711 Right of review, modifica-
tion, and the withdrawal of reinsur-
ance.

At any time after approval, the
Board may review any policy, plan of
insurance, related material, and rates
of premium approved under this sub-
part and request additional informa-
tion to determine whether the policy,
plan of insurance, related material, and
rates of premium comply with statu-
tory or regulatory changes or court or-
ders, are still actuarially appropriate,
and protect program integrity and the
interests of producers. The Board will
notify the applicant of any problem or
issue that may arise and allow the ap-
plicant an opportunity to make any
needed change. The Board may deny re-
insurance for the applicable policy,
plan of insurance or rate of premium if
the applicant:

(a) Fails to perform the responsibil-
ities stated under §400.709(a); or

(b) Does not satisfactorily provide
materials or resolve any issue so that
necessary changes can be made prior to
the earliest contract change date.

[70 FR 44240, Aug. 2, 2005]

§400.712 Research and development
reimbursement, maintenance reim-
bursement, and user fees.

(a) For submissions approved by the
Board for reinsurance under section
508(h) of the Act:

(1) If it is determined to be market-
able by the Board, the submission may
be eligible for a one-time payment of
research and development costs and re-
imbursement of maintenance costs for
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up to four reinsurance years, as deter-
mined by the Board, after the date
such costs have been approved by the
Board.

(2) Reimbursement of research and
development costs or maintenance
costs will be considered as payment in
full by FCIC for the submission.

(3) If the applicant elects at any time
not to continue to maintain the sub-
mission, it will automatically become
the property of FCIC and the applicant
will no longer have any property rights
to the submission.

(b) For submissions submitted to the
Board for reinsurance after publication
of the interim rule on September 17,
2001, an estimated amount of the total
cost for reimbursement of research and
development costs and maintenance
costs must be included with the origi-
nal submission to the Board in accord-
ance with this section. These estimates
will be used by FCIC to evaluate if the
interests of producers are protected
and to track potential expenditures
and will not provide a basis for making
any reimbursements under this sec-
tion. Documentation of actual costs al-
lowed under this section will be used to
determine any reimbursement.

(c) To be eligible for any reimburse-
ment under this section, FCIC must de-
termine that a submission is market-
able.

(d) To be considered for reimburse-
ment of:

(1) Research and development costs,
the total of the amount requested, and
all supporting documentation, must be
submitted to FCIC by electronic meth-
od or by hard copy and received by
FCIC by August 1 immediately fol-
lowing the date the submission was
first available to be purchased by pro-
ducers;

(2) Maintenance costs, the total of
the amount requested, and all sup-
porting documentation, must be sub-
mitted to FCIC by electronic method
or by hard copy and received by FCIC
by August 1 of each year of the mainte-
nance period;

(3) The procedure and time-frame in
paragraphs (d)(1) or (2) of this section,
as applicable, must be followed or re-
search and development costs and
maintenance costs may not be reim-
bursed; and
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(4) Given the limitation on funds, re-
gardless of when the request is re-
ceived, no payment will be made prior
to September 15 of the applicable fiscal
year.

(e) There are limited funds available
on an annual fiscal year basis as con-
tained in the Act. Therefore, requests
for reimbursement will not be consid-
ered in the order in which they are re-
ceived. Consistent with paragraphs (f),
(g2), (h), and (k) of this section, if all ap-
plicants’ requests for reimbursement of
research and development costs and
maintenance costs in any fiscal year:

(1) Do not exceed the maximum
amount authorized by law, the appli-
cants may receive the full amount of
reimbursement authorized under these
paragraphs; and

(2) Exceed the amount authorized by
law, each applicant’s reimbursement
will be determined by dividing the
total amount of each individual appli-
cants’ reimbursable costs authorized in
paragraphs (f), (g), (h), and (k) of this
section by the total amount of the ag-
gregate of all applicants’ reimbursable
costs authorized in paragraphs (f), (g),
(h), and (k) of this section for that year
and multiplying the result by the
amount of reimbursement authorized
under the Act.

(f) The amount of reimbursement for
research and development costs, will be
determined based on the amount of re-
imbursement authorized under para-
graph (e) of this section, adjusted for
the complexity of the policy, plan of
insurance, or rates of premium, as de-
termined by FCIC, and the size of the
area in which the policy, plan of insur-
ance, or rates of premium may be of-
fered.

(1) Policies or plans of insurance that
offer new and innovative coverages
that are not currently available will be
eligible for a higher reimbursement
than policies or plans of insurance that
are, or have components that are,
based on existing policies or plans of
insurance.

(2) Policies or plans of insurance that
offer new premium rating or market
price methodologies will be eligible for
a higher reimbursement than policies
or plans of insurance that use existing
premium rating or market price meth-
odologies.
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(3) Policies or plans of insurance that
cover new commodities that are not
otherwise covered by crop insurance or
that offer innovative coverage and
original policy language will be eligible
for a higher reimbursement than poli-
cies or plans of insurance for commod-
ities for which insurance is currently
available.

(4) Policies or plans of insurance that
may be offered for sale nationwide or
in large geographical regions will be el-
igible for higher reimbursement than
those that are applicable to only a few
counties or states or a small geo-
graphical region.

(5) Any reimbursement under this
subpart will be scored as follows:

(i) Complexity scores:

(A) Basic or Common Provisions:

(I) Uses existing policies or plans of
insurance: 0.05

(2) Contains modifications to existing
policies or plans of insurance: 0.10

(3) Original (See paragraph (f)(3) of
this section): 0.20

(B) Commodity Provisions and Spe-
cial Provisions:

(I) Uses existing policies or plans of
insurance: 0.05

(2) Contains modifications to existing
policies or plans of insurance: 0.10

(3) Original (See paragraph (f)(3) of
this section): 0.20

(C) Market prices:

(I) Uses existing policies or plans of
insurance: 0.05

(2) Contains modifications to existing
policies or plans of insurance: 0.10

(3) Original (See paragraph (f)(3) of
this section): 0.20

(D) Rates of Premium:

(I) Uses existing policies or plans of
insurance: 0.05

(2) Contains modifications to existing
policies or plans of insurance: 0.10

(3) Original (See paragraph (f)(3) of
this section): 0.20

(E) Underwriting:

(I) Uses existing policies or plans of
insurance: 0.05

(2) Contains modifications to existing
policies or plans of insurance: 0.10

(3) Original (See paragraph (f)(3) of
this section): 0.20

(ii) Geographic scope scores:

(A) Potential national availability:
0.10
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(B) Potential county, state or re-
gional availability: 0.05

(6) Policies or plans of insurance that
receive a summed total score for both
complexity and geographic scope that
is:

(i) Equal to or greater than 0.6 may
receive the full amount of reimburse-
ment approved by the Board under
paragraph (g) of this section;

(ii) Greater than 0.25 but lower than
0.60 will receive a reimbursement that
is not greater than 75 percent of the
full amount of reimbursement ap-
proved by the Board under paragraph
(g) of this section; and

(iii) Equal to or less than 0.25 will re-
ceive a reimbursement that is not
greater than 50 percent of the full
amount of reimbursement approved by
the Board under paragraph (g) of this
section.

(g) For those submissions submitted
to the Board for approval after Sep-
tember 17, 2001, research and develop-
ment costs must be supported by
itemized statements and supporting
documentation (copies of contracts,
billing statements, time sheets, travel
vouchers, accounting ledgers, etc.). Ac-
tual costs submitted will be examined
for reasonableness and may be adjusted
at the sole discretion of the Board.

(1) Allowable research and develop-
ment expense items (directly related to
research and development of the sub-
mission only) may include the fol-
lowing:

(i) Straight-time hourly wage, exclu-
sive of bonuses, overtime pay, or shift
differentials (One line per employee,
include job title, total hours, and total
dollars. Compensation amounts will be
compared with the Occupational Em-
ployment Statistics Survey (published
each January by the U.S. Department
of Labor, Bureau of Labor Statistics)
or other substantial wage information
as deemed appropriate by the Board);

(ii) Benefit cost per employee (Ben-
efit costs are considered overhead and
will be compared with the Employment
Cost Index Annual Employer Cost Sur-
vey published each March by the U.S.
Department of Liabor, Bureau of Labor
Statistics); and

(iii) Contracted expenses if fully dis-
closed, documented, and:
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(A) The applicant provides a copy of
the contract, billing statements, ac-
counting records, etc;

(B) The applicant provides the rela-
tionship, if any, between the applicant
and the contractor, such as parent
company, subsidiary, etc. (Reimburse-
ment may be limited or denied if the
contractor is closely associated to the
applicant so that they could be consid-
ered as one and the same, such as a
separate entity being created by the
applicant to conduct research and de-
velopment);

(C) The applicant provides any and
all other involvement of the contractor
with the applicant, such as being a di-
rector, officer, employee, etc., or hav-
ing common directors, officers, em-
ployers, employees, etc. (Reimburse-
ment may be reduced or denied if the
contractor is paid a salary or other
compensation from the applicant based
on this other involvement); and

(D) The contracted expenses are bro-
ken out by line item (including all per-
sons who make up the contracted party
who had a substantive involvement in
the development of the submission),
such as:

(1) Individual names;

(2) Rate of pay;

(3) Hours allocated to the submission;

(4) Benefit rate; and

(5) Overhead;

(iv) Professional fees if fully dis-
closed, documented, and:

(A) The applicant provides the job
title, straight-time hourly wage, total
hours, and total dollars;

(B) The applicant provides the rela-
tionship, if any, between the applicant
and the professional, such as parent
company, subsidiary, etc. (Reimburse-
ment may be limited or denied if the
contractor is closely associated to the
applicant so that they could be consid-
ered as one and the same, such as a
separate entity being created by the
applicant to conduct research and de-
velopment);

(C) The applicant provides any other
involvement of the professional with
the applicant, such as being a director,
officer, employee, etc., or having com-
mon directors, officers, employers, em-
ployees, etc. (Reimbursement may be
reduced or denied if the contractor is
paid a salary or other compensation
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from the applicant based on this other
involvement); and

(D) The professional fees are broken
out by line item (including all persons
who make up the professional party
who had a substantive involvement in
the development of the submission),
such as;

(1) Individual names;

(2) Rate of pay;

(3) Hours allocated to the submission;

(4) Benefit rate; and

() Overhead;

(v) Travel and transportation (One
line per event, include the job title,
destination, purpose of travel, lodging
cost, mileage, air or other identified
transportation costs, food and mis-
cellaneous expenses, other costs, and
the total cost);

(vi) Software and computer program-
ming developed specifically to deter-
mine appropriate rates, prices, or cov-
erage amounts (Identify the item, in-
clude the purpose, and provide receipts
or contract or straight-time hourly
wage, hours, and total cost.) Software
developed to send or receive data be-
tween the producer, agent, approved in-
surance provider or RMA or such other
similar software may not be included
as an allowable cost); and

(vii) Miscellaneous expenses such as
postage, telephone, express mail, and
printing (Identify the item, cost per
unit, number of items, and total dol-
lars); and

(2) The following expenses are specifi-
cally not eligible for research and de-
velopment and maintenance cost reim-
bursement:

(i) Copyright or patent fees;

(ii) Training costs;

(iii) State filing fees and expenses;

(iv) Normal ongoing administrative
expenses;

(v) Paid or incurred losses;

(vi) Loss adjustment expenses;

(vii) Sales commission;

(viii) Marketing costs;

(ix) Indirect overhead costs;

(x) Lobbying costs;

(xi) Product or applicant liability re-
sulting from the research, develop-
ment, preparation or marketing of the
policy;

(xii) Copyright infringement claims
resulting from the research, develop-
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ment, preparation or marketing of the
policy;

(xiii) Costs of making program
changes as a result of any mistakes, er-
rors or flaws in the policy or plan of in-
surance; and

(xiv) Costs associated with building
rents or space allocation.

(h) Requests for reimbursement of
maintenance costs for submissions ap-
proved after September 17, 2001, must
be supported by itemized statements
and supporting documentary evidence
for each reinsurance year in the main-
tenance period. Actual costs submitted
will be examined for reasonableness
and may be adjusted at the sole discre-
tion of the Board. Maintenance costs
for the following activities may be re-
imbursed:

(1) Expansion of the original submis-
sion into additional counties or states;

(2) Non-significant changes to the
policy and any related material;

(3) Non-significant or significant
changes to the policy as necessary to
protect program integrity or as re-
quired by Congress; and

(4) Any other activity that qualifies
as maintenance.

(i) If the applicant does not reason-
ably demonstrate that the submission
meets the marketing plan or does not
follow the criteria set forth in this reg-
ulation, the product may be withdrawn
at the discretion of the Board and no
further maintenance reimbursement
will be paid.

(j) Not later than six months prior to
the end of the last reinsurance year in
which a maintenance reimbursement
will be paid, as approved by the Board,
the applicant must notify FCIC regard-
ing its election of the treatment of the
policy or plan of insurance for subse-
quent reinsurance years.

(1) The applicant must notify FCIC
whether it intends to:

(i) Continue to maintain the policy
or plan of insurance and charge ap-
proved insurance providers a user fee
to cover maintenance expenses for all
policies earning premium. It is the sole
responsibility of the applicant to col-
lect such fees from the approved insur-
ance providers and any indebtedness
for such fees must be resolved by the
applicant and approved insurance pro-
vider. Applicants may request that
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FCIC provide the number of policies
sold by each approved insurance pro-
vider. Such information will be pro-
vided not later than 90 days after such
request is made or not later than 90
days after the requisite information
has been provided to FCIC by the ap-
proved insurance provider, whichever is
later; or

(ii) Transfer responsibility for main-
tenance to FCIC.

(2) If the applicant elects to:

(i) Continue to maintain the policy
or plan of insurance, the applicant
must submit a request for approval of
the user fee by the Board at the time of
the election; or

(ii) Transfer the policy or plan of in-
surance to FCIC, FCIC may at its sole
discretion, continue to maintain the
policy or plan or insurance or elect to
withdraw the availability of the policy
or plan of insurance.

(3) Requests for approval of the user
fee must be accompanied by written
documentation to support that the
amount requested will only cover
maintenance costs.

(4) The Board will approve the
amount of user fee that is payable to
the applicant by approved insurance
providers unless the Board determines
that the user fee charged:

(i) Is unreasonable in relation to the
maintenance costs associated with the
policy or plan of insurance; or

(ii) Unnecessarily inhibits the use of
the policy or plan of insurance by other
approved insurance providers.

(6) Reasonableness of the user fees
will be determined by the Board based
on a comparison with the amount of re-
imbursement for maintenance pre-
viously received, the number of poli-
cies, the number of approved insurance
providers, and the expected total
amount of user fees to be received in
any reinsurance year.

(6) A user fee unnecessarily inhibits
the use of a policy or plan of insurance
if it is so high that other approved in-
surance providers are unable to pay
such fees because of the volume of busi-
ness currently underwritten by the ap-
proved insurance provider.

(7) The user fee charged to each ap-
proved insurance provider will be con-
sidered payment in full for the use of
such policy, plan of insurance or rate
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of premium for the reinsurance year in
which payment is made.

(8) If the applicant does not notify
FCIC at least six months prior to the
last day of the last reinsurance year in
which a maintenance reimbursement
will be paid, as approved by the Board,
ownership of the policy or plan of in-
surance will be automatically trans-
ferred to FCIC beginning with the next
reinsurance year.

(k) The Board may consider informa-
tion from the Equal Access to Justice
Act, 5 U.S.C. 504, the Bureau of Labor
Statistic’s Occupational Employment
Statistics Survey, the Bureau of Labor
Statistic’s Employment Cost Index,
and any other information determined
applicable by the Board, in making a
determination whether to approve a
submission for reimbursement of re-
search and development costs, or main-
tenance costs under this section or the
amount of reimbursement.

(1) For the purposes of this section,
rights to, or obligations of, research
and development cost reimbursement,
maintenance cost reimbursement, or
user fees cannot be transferred from
any individual or entity unless specifi-
cally approved in writing by the Board.

(m) Notwithstanding the definition
in §400.701, the maintenance period
ends for an approved submission once
the applicant no longer performs the
maintenance responsibilities, as deter-
mined by FCIC, or the applicant gives
FCIC notice they no longer wish to
maintain the submission.

(n) Applicants requesting reimburse-
ment for research and development
costs, maintenance costs, or user fees,
may present their request in person to
the Board prior to consideration for ap-
proval.

[66 FR 47951, Sept. 17, 2001, as amended at 70
FR 44241, Aug. 2, 2005]

§400.713 Nonreinsured
(NRS) policy.

(a) Unless notified by FCIC, three
hard copies, or an electronic copy in a
format approved by RMA, of the new or
revised NRS policy and related mate-
rials must be submitted to the Deputy
Administrator, Research and Develop-
ment (or successor), Risk Management
Agency, 6501 Beacon Drive, Stop 0812,
Kansas City, MO 64133-4676, at least 120

supplemental
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days prior to the first sales closing
date applicable to the policy.

(b) FCIC will review the NRS policy
to determine that it does not materi-
ally increase or shift risk to the under-
lying policy or plan of insurance rein-
sured by FCIC, reduce or limit the
rights of the insured with respect to
the underlying policy or plan of insur-
ance, or cause disruption in the mar-
ketplace for products reinsured by
FCIC.

(1) An NRS policy will be considered
to disrupt the marketplace if it ad-
versely affects the sales or administra-
tion of reinsured policies, undermines
producers’ confidence in the Federal
crop insurance program, decreases the
producer’s willingness or ability to use
Federally reinsured risk management
products, or harms public perception of
the Federal crop insurance program.

(2) The applicant, at a minimum,
must provide worksheets and examples
that establish liability and determine
indemnities that demonstrate the per-
formance of the NRS policy under dif-
fering scenarios. When the review is
complete, FCIC will forward their find-
ings to the applicant.

(c) If the approved insurance provider
sells an NRS policy that RMA deter-
mines materially increases or shifts
risk to the underlying FCIC reinsured
policy, reduces or limits the rights of
the insured with respect to the under-
lying policy, or causes disruption in
themarketplace for products reinsured
by FCIC, reinsurance, A&O subsidy and
risk subsidy will be denied on the un-
derlying FCIC reinsured policy for
which such NRS policy was sold.

(d) FCIC will respond to the sub-
mitter not less than 60 days before the
first sales closing date or provide no-
tice why FCIC is unable to respond
within the time frame allotted.

[70 FR 44242, Aug. 2, 2005]

§400.714 Requests for the opportunity
to offer a premium discount.

(a) To participate in the premium re-
duction plan, approved insurance pro-
viders must make a request to RMA for
the opportunity to offer a premium dis-
count for the reinsurance year in ac-
cordance with §400.716.

(b) If RMA determines that the ap-
proved insurance provider is eligible

72

7 CFR Ch. IV (1-1-06 Edition)

for the opportunity to offer a premium
discount under the premium reduction
plan for the reinsurance year, the ap-
proved insurance provider will only be
allowed to pay a premium discount if:

(1) The approved insurance provider
has submitted the required information
applicable for that reinsurance year in
accordance with §400.720;

(2) The approved insurance provider
has demonstrated to RMA that it has
operated sufficiently below its A & O
subsidy to support the payment of such
discount; and

(3) RMA has approved the dollar
amount, and the corresponding per-
centage of net book premium, for the
premium discount.

(c) For the 2006 reinsurance year:

(1) For an approved insurance pro-
vider with an approved SRA for the
2005 reinsurance year, requests for the
opportunity to offer a premium dis-
count must be received by RMA not
later than August 4, 2005; and

(2) For an approved insurance pro-
vider that did not have an approved
SRA for the 2005 reinsurance year and
did not request such agreement until
after the deadline contained in para-
graph (c)(1) of this section, requests for
the opportunity to offer a premium dis-
count must be provided with the appli-
cation for approval of a SRA.

(d) For all subsequent reinsurance
years:

(1) For an approved insurance pro-
vider with an approved SRA for the
previous reinsurance year, requests for
the opportunity to offer a premium dis-
count must be received by RMA not
later than April 1 before the reinsur-
ance year, or the date RMA otherwise
determines the Plan of Operations is
due; and

(2) For an approved insurance pro-
vider that did not have an approved
SRA for the previous reinsurance year
and did not request such agreement
until after the deadline contained in
paragraph (d)(1) of this section, re-
quests for the opportunity to offer a
premium discount under the premium
reduction plan must be provided with
the application for approval of a SRA.

(e) Any request for the opportunity
to offer a premium discount under the
premium reduction plan that is not
submitted by the applicable deadlines
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contained in paragraphs (c) and (d) will
not be considered until the next rein-
surance year.

(f) The request for the opportunity to
offer a premium discount under the
premium reduction plan must be sent
to the Director, Reinsurance Services
Division (or designee).

[70 FR 41919, July 20, 2005]

§400.715 Limitations and prohibitions.

(a) For the first two reinsurance
years that RMA approves the payment
of a premium discount, the approved
insurance provider may not pay a pre-
mium discount under the premium re-
duction plan to a producer greater than
4.0 percent of the net book premium for
the eligible crop insurance contract.
For subsequent reinsurance years, the
4.0 percent of the net book premium for
the eligible crop insurance contract
will remain the maximum amount of
premium discount authorized to be ap-
proved by RMA unless otherwise stated
by RMA.

(b) All premium discounts must be
based on an actual accounting of effi-
ciencies achieved by the approved in-
surance provider for the reinsurance
year and may not be distributed to pol-
icyholders until the payment and the
amount of such discounts have been ap-
proved by RMA in writing in accord-
ance with §400.720.

(c) The approved insurance provider
may not impose any term or condition
upon the distribution or amount of any
premium discount (such as condi-
tioning the premium discount based
upon the renewal of the eligible crop
insurance contract with the approved
insurance provider or not having a loss
for the crop year), except those in-
cluded in §§400.714 through 400.722.

(d) Premium discounts under the pre-
mium reduction plan are not available
for:

(1) Eligible crop insurance contracts
at CAT level of coverage; and

(2) Ineligible producers.

(e) No approved insurance provider or
its representatives, agents, employees
or contractors may advertise or other-
wise communicate to any producer the
availability, potential availability, or
existence of:

(1) The opportunity to offer a pre-
mium discount under the premium re-

73

§400.715

duction plan until the approved insur-
ance provider receives written notice
from RMA that it is eligible for the op-
portunity to offer a premium discount;

(2) A specific amount of premium dis-
count prior to such amount being ap-
proved in writing by RMA in accord-
ance with §400.720; and

(3) Past or projected ability of the ap-
proved insurance provider to operate at
less than the approved insurance pro-
vider’s A&O subsidy.

(f) After RMA has determined that
the approved insurance provider is eli-
gible for the opportunity to offer a pre-
mium discount in a State, the approved
insurance provider and its representa-
tives, agents, employees or contractors
may advertise and communicate to
producers that there is an opportunity
for the approved insurance provider to
offer a premium discount in that State
and:

(1) If they advertise or otherwise
communicate that there is an oppor-
tunity to offer a premium discount in
that State, such advertisements or
other communications:

(i) Can only state the dollar amounts
or corresponding percentage of net
book premium of premium discount ac-
tually paid to producers in the State
for each reinsurance year for which the
approved insurance provider paid a pre-
mium discount; and

(ii) Must contain a prominently dis-
played disclaimer that:

(A) States ‘“The past payments of
premium discounts are not a guarantee
that future payments will be made or
an indication of the amount of future
premium discounts’’; or

(B) States a similar statement that
must be approved in writing by RMA;
and

(2) RMA may impose a sanction au-
thorized in §400.719(j) if:

(i) RMA determines that the ap-
proved insurance provider or its rep-
resentative, agent, employee or con-
tractor is not in compliance with the
provisions of this section; or

(ii) Any State regulatory authority
determines that an approved insurance
provider or its representatives, agents,
employees or contractors has violated
any State law regarding the adver-
tising, marketing or solicitation of
customers with respect to a premium
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discount under the premium reduction
plan.

(g) The approved insurance provider
shall not distribute any premium dis-
count payment:

(1) Until the dollar amount, and cor-
responding percentage of net book pre-
mium, for the premium discount have
been approved by RMA in writing (For
example, RMA may approve a dollar
amount of premium discount in a State
of $500,000, which corresponds to a per-
centage of premium discount of 3% of
the net book premium for the State);
and

(2) In an amount that is greater than
the dollar amount, and corresponding
percentage of net book premium, for
the premium discount approved by
RMA.

(h) If RMA approves a dollar amount,
and corresponding percentage of net
book premium, for the premium dis-
count in a State:

(1) All producers insured by the ap-
proved insurance provider in that State
for the corresponding reinsurance year
will automatically receive that per-
centage of net book premium of pre-
mium discount (For example, if an ap-
proved insurance provider is approved
to pay a percentage of premium dis-
count of 3% of the net book premium
for efficiencies attained during the 2006
reinsurance year in a State, all pro-
ducers insured with that approved in-
surance provider during the 2006 rein-
surance year in that State will receive
a premium discount that is 3% of the
net book premium for their eligible
crop insurance contract); and

(2) That same RMA approved pre-
mium discount percentage of net book
premium must be paid for all crops,
coverage levels except the CAT cov-
erage level, and plans of insurance
written by the approved insurance pro-
vider in that State.

(i) The approved insurance provider
must be in compliance with all require-
ments of the approved procedures to be
able to pay a premium discount.

[70 FR 41920, July 20, 2005]
§400.716 Contents of the request for

the opportunity to offer a premium
discount.

Each request for the opportunity to
offer a premium discount under the

74

7 CFR Ch. IV (1-1-06 Edition)

premium reduction plan must include
all of the following:

(a) The name of the approved insur-
ance provider; the person who may be
contacted for further information re-
garding the request for an opportunity
to offer a premium discount under the
premium reduction plan; and the per-
son who will be responsible for the ad-
ministration of the premium reduction
plan.

(b) A list of the States where the ap-
proved insurance provider wants the
opportunity to offer a premium dis-
count under the premium reduction
plan.

(c) A detailed marketing plan that
describes how the approved insurance
provider will promote the premium re-
duction plan to all producers, espe-
cially small producers, limited re-
source farmers as defined in section 1
of the Basic Provisions in 7 CFR 457.8,
women and minority producers. With
respect to the marketing plan, it must:

(1) Identify and utilize the appro-
priate media with the capacity to
reach all producers, especially small
producers, limited resource farmers as
defined in section 1 of the Basic Provi-
sions in 7 CFR 457.8, women and minor-
ity producers, in the State in which the
premium reduction plan will be offered,
such as advertising through farm jour-
nals, farm radio, community based or-
ganizations, etc.;

(2) Be in addition to any solicitation
or advertising done by agents of the ap-
proved insurance provider; and

(3) Contain a certification by the per-
son responsible for signing the SRA
that any cost saving measures will not
result in a reduction in service to any
producers, especially small producers,
limited resource farmers as defined in
section 1 of the Basic Provisions in 7
CFR 457.8, women and minority pro-
ducers in the State in which the pre-
mium reduction plan will be offered.

(d) A report of the total dollar
amount of premium discount and the
corresponding premium discount per-
centage by State paid for the previous
reinsurance year (Such report must be
provided to RMA not later than 15 days
after making the premium discount
payments); and
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(e) Such other information as deemed
necessary by RMA.

[70 FR 41921, July 20, 2005]

§400.717 New approved insurance pro-
viders.

There may be instances where a new
approved insurance provider is entering
the crop insurance program for the
first time and such approved insurance
provider is not affiliated with an MGA,
a TPA, another approved insurance
provider, or any other entity that pos-
sesses the infrastructure necessary to
deliver the crop insurance program,
that is currently or has previously par-
ticipated in the crop insurance pro-
gram.

(a) In such instances, the one time
start-up costs that are associated with
entering the crop insurance business
(e.g., creation of a claims system,
interface with RMA’s data acceptance
system, initial marketing costs, set up
charges) must be included in the Ex-
pense Exhibits required by the SRA, or
the applicable regulations or approved
procedures, but the costs may be amor-
tized in equal annual amounts for a pe-
riod of up to three years for the pur-
pose of determining the efficiency on
the documents described in §400.720, in
a manner determined by RMA.

(b) If the approved insurance provider
is affiliated with a MGA, a TPA, an-
other approved insurance provider that
previously participated in the crop in-
surance program but such MGA, TPA,
or other approved insurance provider
can demonstrate that it no longer has
the infrastructure to operate the pro-
gram, the FCIC Board of Directors, in
its sole discretion, can authorize the
amortization of start-up costs in ac-
cordance with paragraph (a) of this sec-
tion.

[70 FR 41921, July 20, 2005]

§400.718 RMA Review

If an insurance provider requests eli-
gibility for the opportunity to offer a
premium discount under the premium
reduction plan:

(a) For the 2006 reinsurance year,
RMA will notify the approved insur-
ance provider not later than 30 days
after the date the approved insurance
provider submits its request for eligi-
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bility for the opportunity to offer a
premium discount under a premium re-
duction plan, whether it is eligible.

(b) For all subsequent reinsurance
years, RMA will notify the approved
insurance provider at the same time it
approves the Plan of Operations wheth-
er it is eligible.

(c) An approved insurance provider
may be determined to be eligible for
the opportunity to offer a premium dis-
count under the premium reduction
plan if, in the sole determination of
RMA, all of the following criteria are
met:

(1) All information required in
§400.716 is included in the request for
the opportunity to offer a premium dis-
count under the premium reduction
plan;

(2) The marketing plan is designed to
be effective at reaching all producers
in the State, especially small pro-
ducers, limited resource farmers as de-
fined in section 1 of the Basic Provi-
sions in 7 CFR 457.8, women and minor-
ity producers;

(3) The implementation of any activi-
ties to enable the approved insurance
provider to pay a premium discount
does not impede the approved insur-
ance provider’s ability to comply with
all requirements of the approved proce-
dures, law, and regulation;

(4) There must be a reasonable assur-
ance that producers, especially small
producers, limited resource farmers as
defined in section 1 of the Basic Provi-
sions in 7 CFR 457.8, women and minor-
ity producers, insured by the approved
insurance provider will not experience
a reduction in service;

(5) The insurance provider can dem-
onstrate that it is operationally and fi-
nancially capable and ready to serve,
all producers in that State; and

(6) The approved insurance provider’s
resources, procedures, and internal
controls are adequate to provide a pre-
mium discount under the premium re-
duction plan, make approved premium
discount payments in a timely manner,
prevent unfair discrimination, and
comply with all applicable laws, regu-
lations and approved procedures.

(d) If the approved insurance provider
is determined by RMA to be eligible for
the opportunity to provide a premium
discount under the premium reduction
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plan, the approved insurance provider
will be notified in writing by the Direc-
tor, Reinsurance Services Division, or
a designee or successor.

(e) Notification that an approved in-
surance provider is eligible for the op-
portunity to offer a premium discount
under the premium reduction plan is
not a guarantee that a premium dis-
count payment will be approved by
RMA for the reinsurance year. Ap-
proval of a premium discount cannot
be provided by RMA until the actual
A&O costs and A&O subsidy are re-
ported for the reinsurance year and
RMA determines that all the require-
ments of §§400.714 through 400.722 have
been met.

[70 FR 41921, July 20, 2005]

§400.719 Terms and conditions for the
Premium Reduction Plan.

The following terms and conditions
apply to all approved insurance pro-
viders that RMA has determined are el-
igible for the opportunity to offer a
premium discount under the premium
reduction plan:

(a) RMA’s determination that the ap-
proved insurance provider is eligible
for the opportunity to offer a premium
discount under the premium reduction
plan will only be effective for one rein-
surance year. Approved insurance pro-
viders must reapply each reinsurance
year in accordance with §§400.714
through 400.716.

(b) All procedural issues, questions,
problems or clarifications with respect
to implementation of the premium re-
duction plan must be addressed by the
approved insurance provider by the
deadline determined by RMA.

(c) The agents employed or under
contract with an approved insurance
provider that RMA has determined is
eligible for the opportunity to offer a
premium discount under the premium
reduction plan must disclose to all pro-
ducers, insured with the agent or in-
quiring about insuring with the agent,
in writing the names of all approved in-
surance providers that the agent rep-
resents that RMA has determined are
eligible for the opportunity to offer a
premium discount under the premium
reduction plan.

(d) The approved insurance provider
must provide to the Director, Reinsur-
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ance Services Division semi-annual re-
ports, or more frequent reports as de-
termined by RMA, that, along with
other information obtained by RMA,
permit RMA to accurately evaluate the
effectiveness of the approved insurance
provider’s implementation of the pre-
mium reduction plan, in the manner
specified by RMA. At a minimum, each
report must contain for each State list-
ed by the approved insurance provider
under §400.716(b):

(1) The number of small producers,
limited resource farmers as defined in
section 1 of the Basic Provisions in 7
CFR 457.8, women and minority pro-
ducers making application; and

(2) The number, substance, and final
or pending resolution of complaints
from producers regarding the service
received under the premium reduction
plan.

(e) RMA will monitor the approved
insurance provider’s efforts to market
the premium reduction plan to small
producers, limited resource farmers as
defined in section 1 of the Basic Provi-
sions in 7 CFR 457.8, women and minor-
ity producers.

(1) RMA may compare the composi-
tion of the approved insurance pro-
vider’s book of business in a State with
the composition of the books of busi-
ness of other approved insurance pro-
viders in that State to assist in deter-
mining whether the marketing plan
has been effective or there is credible
evidence of unfair discrimination by
the approved insurance provider or its
agents.

(2) If at any time RMA determines
that the marketing activities of the ap-
proved insurance provider are not ef-
fective in reaching small producers,
limited resource farmers as defined in
section 1 of the Basic Provisions in 7
CFR 457.8, women and minority pro-
ducers or there is credible evidence of
unfair discrimination by the approved
insurance provider or its agents in any
State listed by the approved insurance
provider under §400.716(b), RMA will
take the appropriate action authorized
in paragraph (j) of this section (Reme-
dial measures may include additional
targeted advertising by the approved
insurance provider or other appropriate
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measures to ensure the insurance pro-
vider is adequately serving small pro-
ducers, limited resource farmers as de-
fined in section 1 of the Basic Provi-
sions in 7 CFR 457.8, women and minor-
ity producers or that such unfair dis-
crimination has been discontinued and
corrective action taken).

(f) In no event shall RMA, FCIC or
any other agency of the United States
Government be liable for any damages
caused by any mistakes, errors, mis-
representations, or flaws in the pre-
mium reduction plan or its implemen-
tation.

(g) If RMA approves a dollar amount,
and corresponding percentage of net
book premium, for the premium dis-
count for a State in accordance with
§400.720, it will be applicable to the re-
insurance year in which the effi-
ciencies were attained and the ap-
proved insurance provider must pay
that dollar amount, and corresponding
percentage of net book premium, for
the premium discount to its policy-
holders in that State for that reinsur-
ance year. If the approved insurance
provider fails to pay this amount, the
approved insurance provider:

(1) Will not be eligible for the oppor-
tunity to offer a premium discount for
the reinsurance year immediately fol-
lowing RMA’s approval of the payment
of a premium discount; and

(2) Must disclose in all its pro-
motional and advertising material that
it was approved to pay a premium dis-
count by RMA but elected not to pay
such discount, unless approval to pay
the premium discount was withdrawn
by RMA, for the next two reinsurance
years subsequent to the failure to pay
the premium discount.

(h) For policyholders that were in-
sured with the approved insurance pro-
vider in the reinsurance year from
which the approved premium discount
is applicable but are not currently in-
sured with the approved insurance pro-
vider, any premium discount payments
must be sent to the last known address
of the policyholder.

(i) The approved insurance provider
and its representatives, agents, em-
ployees and contractors must fully co-
operate with RMA and any State or
Federal government agencies in any re-
view of the operations or activities of
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the approved insurance provider and its
representatives, agents, employees and
contractors, with respect to the pre-
mium reduction plan.

(j) At its sole discretion and upon
written notice, RMA may withdraw a
determination of eligibility for the op-
portunity to offer a premium discount
under the premium reduction plan or
approval of all or a part of a premium
discount payment, preclude eligibility
for the opportunity to offer a premium
discount, or otherwise participate,
under the premium reduction plan for a
period determined by RMA commensu-
rate with offense, take such other ac-
tions as authorized under the SRA, or
require appropriate remedial measures
as determined by RMA, if RMA deter-
mines that:

(1) Any approved insurance provider
or its representative, agent, employee
or contractor has failed to comply with
any term or condition contained in 7
CFR 400.714 through 400.721; or

(2) The payment of a premium dis-
count could adversely affect the finan-
cial or operational stability of the ap-
proved insurance provider, its MGA or
TPA as required by applicable regula-
tions or approved procedures.

(k) The insurance provider may be
held solely responsible for the actions
of its representatives, agents, employ-
ees or contractors with respect to any
violation of any term or condition con-
tained in §§400.714 through 400.721 or
action under paragraph (j) of this sec-
tion may be taken individually against
the insurance provider or its represent-
atives, agents, employees or contrac-
tors.

[70 FR 41922, July 21, 2005]

§400.720 Standards for approval of a
premium discount.

For approval of a premium discount:

(a) If the approved insurance provider
intends to offer a premium discount in
a State listed by the approved insur-
ance provider under §400.716(b) based
on efficiencies attained during the re-
insurance year, the approved insurance
provider must, not later than Decem-
ber 31 after the annual settlement for
the reinsurance year, submit to RMA:

(1) An audit, in a format approved by
RMA, of the Expense Exhibits provided
with the Plan of Operations, and the
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estimated A&O costs for the reinsur-
ance year that were not included in
such Expense Exhibits, certified by an
independent certified public account-
ant with experience in insurance ac-
counting, who must certify to the ac-
curacy and completeness of the costs
stated therein and the Expense Exhib-
its’ conformance with the requirements
of the SRA (The costs associated with
such audit and certification will be at
the approved insurance provider’s ex-
pense and must be included in the ap-
proved insurance provider’s A&O costs
for the purposes of determining an effi-
ciency);

(2) A detailed description of all profit
sharing arrangements that the ap-
proved insurance provider claims are
not to be included as compensation
(RMA reserves the right to request cop-
ies of such profit sharing contracts or
other agreements); and

(3) The dollar amount, and cor-
responding percentage of net book pre-
mium, for the premium discount that
the approved insurance provider will
pay in the State.

(b) RMA will use the Expense Exhib-
its required to be submitted as part of
the Plan of Operations to determine:

(1) Whether the approved insurance
provider’s A&O costs were less than its
A&O subsidy for the reinsurance year
for the entire book of business; and

(2) The actual dollar amount of effi-
ciency attained by the approved insur-
ance provider for the reinsurance year
for each State where the approved in-
surance provider was eligible for the
opportunity to offer a premium dis-
count under the premium reduction
plan. The dollar amount of efficiency
and the dollar amount, and cor-
responding percentage of net book pre-
mium, for the premium discount must
be prepared and submitted in accord-
ance with approved procedures.

(i) For the 2006 reinsurance year,
such approved procedures will be issued
within 5 days after July 20, 2005; and

(ii) For all subsequent reinsurance
years, such procedures will remain in
effect unless revised and if such ap-
proved procedures will be revised, these
approved procedures will be issued not
later than January 1 before the start of
the reinsurance year.
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(c) For each State listed by the ap-
proved insurance provider under
§400.716(b) for which the insurance pro-
vider requests approval to pay a pre-
mium discount, RMA will compare the
dollar amount, and corresponding per-
centage of net book premium, for the
premium discount determined in ac-
cordance with applicable approved pro-
cedures with the dollar amount, and
corresponding percentage of net book
premium, for the premium discount
submitted by the approved insurance
provider.

(d) RMA may approve the dollar
amount, and corresponding percentage
of net book premium, for the premium
discount submitted by the approved in-
surance provider if and to the extent
that:

(1) The dollar amount, and cor-
responding percentage of net book pre-
mium, for the premium discount sub-
mitted by the approved insurance pro-
vider does not exceed the dollar
amount, and corresponding percentage
of net book premium, for the premium
discount determined by RMA in ac-
cordance with paragraph (b) of this sec-
tion; and

(2) If all other requirements of
§§400.714 through 400.722 have been met.

(e) If the dollar amount, and cor-
responding percentage of net book pre-
mium, for the premium discount sub-
mitted by the approved insurance pro-
vider exceeds the dollar amount, and
corresponding percentage of net book
premium, for the premium discount de-
termined by RMA in accordance with
paragraph (b) of this section, the ap-
proved insurance provider will be lim-
ited to paying the dollar amount, and
corresponding percentage of net book
premium, for the premium discount de-
termined by RMA.

[70 FR 41923, July 20, 2005]

§400.721 Determinations and reconsid-
erations.

(a) If RMA takes any action author-
ized in §400.719(j), the Director, Rein-
surance Services Division, or a des-
ignee or successor will notify the ap-
proved insurance provider or its rep-
resentatives, agents, employees or con-
tractors against whom such action is
taken, as applicable, in writing:

(1) Of the action taken;
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(2) The date such action is effective;
and

(3) The basis for such action.

(b) If eligibility for the opportunity
to offer a premium discount, or to par-
ticipate, under the premium reduction
plan is withdrawn, the approved insur-
ance provider or agent, as applicable,
must notify its policyholders it is no
longer eligible to offer a premium dis-
count, cease any advertising or other
communication regarding a premium
discount effective for the next sales
closing date, and no premium discount
may be distributed to any producer of
the insurance provider or agent, as ap-
plicable, for the reinsurance year.

(c) If notice is provided under para-
graph (a) of this section to an approved
insurance provider or its representa-
tives, agents, employees or contrac-
tors:

(1) The approved insurance provider
or its representatives, agents, employ-
ees or contractors, as applicable, may
request, in writing, reconsideration of
the decision with the Deputy Adminis-
trator of Insurance Services, or a des-
ignee or successor, within 30 days of
the date stated on the notice provided
in paragraph (a) of this section;

(2) Such request must provide a de-
tailed narrative of the basis for recon-
sideration; and

(3) The Deputy Administrator of In-
surance Services, or a designee or suc-
cessor will issue its reconsideration de-
cision not later than 45 days after re-
ceipt of the request for reconsider-
ation.

(d) Reconsideration decisions issued
in accordance with paragraph (c) of
this section are considered as final ad-
ministrative determinations rendered
under §400.169(a) and if the approved in-
surance provider or its representatives,
agents, employees or contractors who
received such reconsideration decision
disagrees with this final administrative
determination, it may appeal in ac-
cordance with §400.169(d).

(e) If eligibility to offer a premium
discount plan has been withdrawn by
RMA under §400.719(j), the approved in-
surance provider may request eligi-
bility for the opportunity to offer a
premium discount for the next applica-
ble reinsurance year if the condition
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which was the basis for such with-
drawal has been remedied.

[70 FR 41923, July 20, 2005]

§400.722 Consumer complaints.

Consumer complaints regarding an
approved insurance provider’s violation
of the requirements of §§400.714
through 400.721 should be sent in con-
fidence to RMA, attention: The Direc-
tor of the Reinsurance Services Divi-
sion, or a designee or successor.

(a) Consumer complaints must in-
clude:

(1) A specific citation of the require-
ment in §§400.714 through 400.721 that
has allegedly been violated;

(2) A detailed listing of the actions
alleged to have taken place that vio-
late the requirement;

(3) Specific identification of persons
involved in the violation, and

(4) The date, place and circumstances
under which such violation allegedly
occurred.

(b) Any complaint that does not meet
the requirements in paragraph (a) of
this section may be returned to the
sender for further details before RMA
can pursue investigation of the com-
plaint.

(c) RMA may seek additional infor-
mation to assist in investigating the
complaint.

(d) If RMA’s investigation determines
there has been a violation of a require-
ment in §§400.714 through 400.721, it
may take the appropriate action au-
thorized under §400.719(j).

[70 FR 41924, July 20, 2005]
Subpart W [Reserved]

Subpart X—Interpretations of Stat-
utory and Regulatory Provi-
sions

SOURCE: 63 FR 70313, Dec. 21, 1998, unless
otherwise noted.

§400.765

(a) The regulations contained in this
subpart prescribe the rules and criteria
for obtaining a final agency determina-
tion of the interpretation of any provi-
sion of the Act or the regulations pro-
mulgated thereunder.

Basis and applicability.
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(b) Requesters may seek interpreta-
tions of those provisions of the Act and
the regulations promulgated there-
under that are in effect for the crop
year in which the request under this
subpart is being made and the three
previous crop years.

(c) All final agency determinations
issued by FCIC, and published in ac-
cordance with §400.768(f ), will be bind-
ing on all participants in the Federal
crop insurance program.

[63 FR 70313, Dec. 21, 1998, as amended at 64
FR 50246, Sept. 16, 1999]

§400.766 Definitions.

Act. The Federal Crop Insurance Act,
7 U.S.C. 1501 et seq.

FCIC. The Federal Crop Insurance
Corporation, a wholly owned govern-
ment corporation within the United
States Department of Agriculture.

Participant. Any applicant for crop
insurance, a producer with a valid crop
insurance policy, or a private insur-
ance company with a reinsurance
agreement with FCIC or their agents,
loss adjusters, employees or contrac-
tors.

Regulations. All provisions contained
in 7 CFR chapter IV.

§400.767 Requester obligations.

(a) All requests for a final agency de-
termination under this subpart must:

(1) Be submitted, in writing by cer-
tified mail to the Associate Adminis-
trator, Risk Management Agency,
United States Department of Agri-
culture, Stop Code 0801, 1400 Independ-
ence Avenue, SW., Washington, DC
20250-0801, facsimile at (202) 690-5879 or
by electronic mail at
RMAb33@wdc.fsa.usda.gov;

(2) State that it is being submitted
under section 506(s) of the Act;

(3) Identify and quote the specific
provision in the Act or regulations for
which a final agency determination is
requested;

(4) State the crop year for which the
interpretation is sought;

(5) State the name, address, and tele-
phone number of a contact person af-
filiated with the request; and

(6) Contain the requester’s detailed
interpretation of the regulation.

(b) The requestor must advise FCIC if
the request for a final agency deter-

80

7 CFR Ch. IV (1-1-06 Edition)

mination will be used in a lawsuit or
the settlement of a claim.

(c) Each request for final agency de-
termination under this subpart must
contain no more than one request for
an agency interpretation.

[63 FR 70313, Dec. 21, 1998, as amended at 64
FR 50246, Sept. 16, 1999]

§400.768 FCIC obligations.

(a) FCIC will not interpret any spe-
cific factual situation or case, such as
actions of any participant under the
terms of a policy or any reinsurance
agreement.

(b) If, in the sole judgement of FCIC,
the request is unclear, ambiguous, or
incomplete, FCIC will not provide an
interpretation, but will notify the re-
quester that the request is unclear,
ambiguous or incomplete, within 30
days of such request.

(c) FCIC will provide a final deter-
mination of the interpretation to a re-
quest that meets all the conditions
stated herein to the requester in writ-
ing, and at FCIC’s discretion in the for-
mat in which it was received, within 90
days of the date of receipt by FCIC.

(d) If a requestor is notified that a re-
quest is unclear, ambiguous or incom-
plete under section 400.768(b), the time
to respond will be tolled from the date
FCIC notifies the requestor until the
date that FCIC receives a clear, com-
plete, and unambiguous request.

(e) If a response is not provided with-
in 90 days, the requestor may assume
the interpretation provided is correct
for the applicable crop year.

(f) All agency final determinations
will be published by FCIC as specially
numbered documents on the RMA
Internet website.

(g) All final agency determinations
are considered matters of general ap-
plicability that are not appealable to
the National Appeals Division. Before
obtaining judicial review of any final
agency determination, the person must
obtain an administratively final deter-
mination from the Director of the Na-
tional Appeals division on the issue of
whether the final agency determina-
tion is a matter of general applica-
bility.

PART 401 [RESERVED]
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PART 402—CATASTROPHIC RISK
PROTECTION ENDORSEMENT

Sec.
402.1
402.2

General statement.

Applicability.

402.3 OMB control numbers.

402.4 Catastrophic Risk Protection Endorse-
ment Provisions.

AUTHORITY: 7 U.S.C. 1506(1) and 1506(p).

SOURCE: 61 FR 42985, Aug. 20, 1996, unless
otherwise noted.

§402.1 General statement.

The Federal Crop Insurance Act, as
amended by the Federal Crop Insurance
Reform Act of 1994, requires the Fed-
eral Crop Insurance Corporation to im-
plement a catastrophic risk protection
plan of insurance that provides a basic
level of insurance coverage to protect
producers in the event of a cata-
strophic crop loss due to loss of yield
or prevented planting, if provided by
the Corporation, provided the crop loss
or prevented planting is due to an in-
sured cause of loss specified in the crop
insurance policy. This Catastrophic
Risk Protection Endorsement is a con-
tinuous endorsement that is effective
in conjunction with a crop insurance
policy for the insured crop. Cata-
strophic risk protection coverage will
be offered through approved insurance
providers if there are a sufficient num-
ber available to service the area. If
there are an insufficient number avail-
able, as determined by the Secretary,
local offices of the Farm Service Agen-
cy will provide catastrophic risk pro-
tection coverage.

§402.2 Applicability.

This Catastrophic Risk Protection
Endorsement is applicable to each crop
for which catastrophic risk protection
coverage is available and for which the
producer elects such coverage.

§402.3 OMB control numbers.

The information collection activity
associated with this rule has been ap-
proved by the Office of Management
and Budget (OMB) pursuant to the Pa-
perwork Reduction Act of 1995 (44

81

§402.4

U.S.C. chapter 35) under OMB control
number 0563-0053.

[61 FR 42985, Aug. 20, 1996, as amended at 69
FR 48730, Aug. 10, 2004]

§402.4 Catastrophic Risk Protection
Endorsement Provisions.

The Catastrophic Risk Protection
Endorsement Provisions for the 2005
and succeeding crop years are as fol-
lows:

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

Catastrophic Risk Protection Endorsement

(This is a continuous endorsement)

If a conflict exists between this Endorse-
ment and any of the policies specified in sec-
tion 2 or the Special Provisions for the in-
sured crop, this endorsement will control.

Terms and Conditions

1. Definitions

Approved insurance provider. A private in-
surance company, including its agents, that
has been approved and reinsured by FCIC to
provide insurance coverage to producers par-
ticipating in the Federal Crop Insurance pro-
gram.

Approved yield. The amount of production
per acre computed in accordance with FCIC’s
actual production history program (7 CFR
part 400, subpart G) or for crops not included
under 7 CFR part 400, subpart G, the yield
used to determine the guarantee in accord-
ance with the Crop Provisions or the Special
Provisions, and any adjustments elected in
accordance with section 36 of the Basic Pro-
visions.

County. The political subdivision of a state
listed in the actuarial table and designated
on your accepted application, including land
in an adjoining county, provided such land is
part of a field that extends into the adjoin-
ing county and the county boundary is not
readily discernable. For peanuts and to-
bacco, the county will also include any land
identified by a FSA farm serial number for
the county but physically located in another
county.

Crop of economic significance. A crop that
has either contributed in the previous crop
year, or is expected to contribute in the cur-
rent crop year, ten percent (10%) or more of
the total expected value of your share of all
crops grown in the county. However, a crop
will not be considered a crop of economic
significance if the expected liability under
the Catastrophic Risk Protection Endorse-
ment is equal to or less than the administra-
tive fee required for the crop.
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Ezxpected market price. (price election) The
price per unit of production (or other basis
as determined by FCIC) anticipated during
the period the insured crop normally is mar-
keted by producers. This price will be set by
FCIC before the sales closing date for the
crop. The expected market price may be less
than the actual price paid by buyers if such
price typically includes remuneration for
significant amounts of post-production ex-
penses such as conditioning, culling, sorting,
packing, etc.

FCIC. The Federal Crop Insurance Corpora-
tion, a wholly owned Government Corpora-
tion within USDA.

FSA. The Farm Service Agency, an agency
of the United States Department of Agri-
culture or any successor agency.

Household. A domestic establishment in-
cluding the members of a family (parents,
brothers, sisters, children, spouse, grand-
children, aunts, uncles, nieces, nephews, first
cousins, or grandparents, related by blood,
adoption or marriage, are considered to be
family members) and others who live under
the same roof.

Insurance is available. When crop informa-
tion is contained in the county actuarial
documents for a particular crop.

Limited resource farmer. A person with:

(1) Direct or indirect gross farm sales not
more than $100,000.00 in each of the previous
two years (to be increased starting in fiscal
year 2004 to adjust for inflation using Prices
Paid by Farmer Index as compiled by Na-
tional Agricultural Statistical Service
(NASS)); and

(2) A total household income at or below
the national poverty level for a family of
four, or less than 50 percent of county me-
dian household income in each of the pre-
vious two years (to be determined annually
using Commerce Department Data).

Linkage requirement. The legal requirement
that a producer must obtain at least cata-
strophic risk protection coverage for any
crop of economic significance as a condition
of receiving benefits for such crop from cer-
tain other USDA programs in accordance
with section 12(e), unless the producer exe-
cutes a waiver of any eligibility for emer-
gency crop loss assistance in connection
with the crop.

Secretary. The Secretary of the TUnited
States Department of Agriculture.

USDA. The United States Department of
Agriculture.

Zero acreage report. An acreage report filed
by you that certifies you do not have a share
in the crop for that crop year.

2. Eligibility, Life of Policy, Cancellation,
and Termination

(a) You must have one of the following
policies in force to elect this Endorsement:

(1) The General Crop Insurance Policy (7
CFR 401.8) and crop endorsement;
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(2) The Common Crop Insurance Policy (7
CFR 457.8) and crop provisions;

(3) The Group Risk Plan Policy, if avail-
able for catastrophic risk protection; or

(4) A specific named crop insurance policy.

(b) You must have made application for
catastrophic risk protection on or before the
sales closing date for the crop in the county.

(¢) You must be a ‘‘person’ as defined in
the crop policy to be eligible for catastrophic
risk protection coverage.

3. Unit Division

(a) This section is in lieu of the unit provi-
sions specified in the applicable crop policy.

(b) For catastrophic risk protection cov-
erage, a unit will be all insurable acreage of
the insured crop in the county on the date
coverage begins for the crop year:

(1) In which you have one hundred percent
(100%) crop share; or

(2) Which is owned by one person and oper-
ated by another person on a share basis.

(Example: If, in addition to the land you
own, you rent land from five landlords, three
on a crop share basis and two on a cash basis,
you would be entitled to four units; one for
each crop share lease and one that combines
the two cash leases and the land you own.)

(¢c) Further division of the units described
in paragraph (b) above is not allowed under
this Endorsement.

4. Insurance Guarantees, Coverage Levels,
and Prices for Determining Indemnities

(a) Notwithstanding any provision con-
tained in any other policy document, for the
1995 through 1998 crop years, catastrophic
coverage will offer protection equal to fifty
percent (50%) of your approved yield indem-
nified at sixty percent (60%) of the expected
market price, or a comparable coverage as
established by FCIC.

(b) Notwithstanding any provision con-
tained in any other policy document, for the
1999 and subsequent crop years, catastrophic
coverage will offer protection equal to fifty
percent (50%) of your approved yield indem-
nified at fifty-five percent (55%) of the ex-
pected market price, or a comparable cov-
erage as established by FCIC.

(c) If the crop policy denominates coverage
in dollars per acre or other measure, or any
other alternative method of coverage, such
coverage will be converted to the amount of
coverage that would be payable at fifty per-
cent (50%) of your approved yield indem-
nified at sixty percent (60%) of the expected
market price for the 1995 through 1998 crop
years and fifty percent (50%) of your ap-
proved yield indemnified at fifty-five percent
(65%) of the expected market price for the
1999 and subsequent crop years.

(d) You may elect catastrophic coverage
for any crop insured or reinsured by FCIC on
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either an individual yield and loss basis or
an area yield and loss basis, if both options
are offered as set out in the Actuarial Table
or the Special Provisions.

(e) To be eligible for an indemnity under
this endorsement you must have suffered at
least a 50 percent loss in yield.

5. Report of Acreage

(a) The report of crop acreage that you file
in accordance with the crop policy must be
signed on or before the acreage reporting
date. For catastrophic risk protection, un-
less the other person with an insurable inter-
est in the crop objects in writing prior to the
acreage reporting date and provides a signed
acreage report on their own behalf, the oper-
ator may sign the acreage report for all
other persons with an insurable interest in
the crop without a power of attorney. All
persons with an insurable interest in the
crop, and for whom the operator purports to
sign and represent, are bound by the infor-
mation contained in that acreage report.

(b) For the purpose of determining the
amount of indemnity only, your share will
not exceed your insurable interest at the
earlier of the time of loss or the beginning of
harvest. Unless the accepted application
clearly indicates that insurance is requested
for a partnership or joint venture, insurance
will only cover the crop share of the person
completing the application. The share will
not extend to any other person having an in-
terest in the crop except as may otherwise be
specifically allowed in this endorsement.
Any acreage or interest reported by or for
your spouse, child or any member of your
household may be considered your share. A
lease containing provisions for both a min-
imum payment (such as a specified amount
of cash, bushels, pounds, etc.) and a crop
share will be considered a crop share lease. A
lease containing provisions for either a min-
imum payment (such as a specified amount
of cash, bushels, pounds, etc.,) or a crop
share will be considered a cash lease. Land
rented for cash, a fixed commodity payment,
or any consideration other than a share in
the insured crop on such land will be consid-
ered as owned by the lessee.

6. Annual Premium and Administrative Fees

(a) Notwithstanding any provision con-
tained in any other policy document, you
will not be responsible to pay a premium,
nor will the policy be terminated because the
premium has not been paid. FCIC will pay a
premium subsidy equal to the premium es-
tablished for the coverage provided under
this endorsement.

(b) In return for catastrophic risk protec-
tion coverage, you must pay an administra-
tive fee to the insurance provider within 30
days after you have been billed by us, unless
otherwise specified in 7 CFR part 400 (You
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will be billed by the date stated in the Spe-
cial Provisions);

(1) The administrative fee owed is $100 for
each crop in the county.

(2) Payment of an administrative fee will
not be required if you file a bona fide zero
acreage report on or before the acreage re-
porting date for the crop (if you falsely file
a zero acreage report you may be subject to
criminal and administrative sanctions).

(¢c) The administrative fee provisions of
paragraph (b) of this section do not apply if
you meet the definition of a limited resource
farmer (see section 1). The administrative
fee will be waived if you request it and:

(1) You qualify as a limited resource farm-
er; or

(2) You were insured prior to the 2005 crop
year or for the 2005 crop year and your ad-
ministrative fee was waived for one or more
of those crop years because you qualified as
a limited resource farmer under a policy def-
inition previously in effect, and you remain
qualified as a limited resource farmer under
the definition that was in effect at the time
the administrative fee was waived.

(d) When a crop policy has provisions to
allow you the option to separately insure in-
dividual crop types or varieties, you must
pay a separate administrative fee in accord-
ance with paragraph (b) of this section for
each type or variety you elect to separately
insure.

(e) If the administrative fee is not paid
when due, you, and all persons with an insur-
able interest in the crop under the same con-
tract, may be ineligible for certain other
USDA program benefits as set out in section
12, and all such benefits already received for
the crop year must be refunded.

7. Insured Crop

The crop insured is specified in the appli-
cable crop policy, however:

(a) Notwithstanding any other policy pro-
vision requiring the same insurance coverage
on all insurable acreage of the crop in the
county, if you purchase additional coverage
for a crop, you may separately insure acre-
age under catastrophic coverage that has
been designated as ‘‘high risk’’ land by FCIC,
provided that you execute a High Risk Land
Exclusion Option and obtain a catastrophic
risk protection policy with the same ap-
proved insurance provider, if available, on or
before the applicable sales closing date. If
catastrophic coverage is not available from
the same insurance provider, you may obtain
the catastrophic risk protection policy for
the high risk land from another approved in-
surance provider or FSA, if available. You
will be required to pay a separate adminis-
trative fee for both the additional coverage
policy and the catastrophic coverage policy.

(b) A tobacco producer may insure one
hundred percent (100%) of the tobacco crop
that is identified by a tobacco marketing
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card issued by FSA for a specific producer
and Farm Serial Number under one CAT pol-
icy, provided the producer and other persons
each have a share in the crop, all the share-
holders agree in writing to such arrange-
ment, and none of the persons hold any other
interest in another tobacco crop for which
they are required to obtain at least cata-
strophic coverage. If the tobacco crop is in-
sured under one policy:

(1) The linkage requirements will be satis-
fied for each shareholder of the crop; and

(2) The producer insuring the crop will:

(i) Make application for insurance and pro-
vide the name and social security number, or
employer identification number, of each per-
son with a share in the tobacco crop;

(ii) File the acreage report showing a one-
hundred percent (100%) share in the crop (all
insurable acreage covered by such marketing
card will be considered as one unit);

(iii) Be responsible to pay the one adminis-
trative fee for all the producers within the
county;

(iv) Fulfill all requirements under the crop
insurance contract; and

(v) Receive any indemnity payment under
his or her social security number or em-
ployer identification number and distribute
the indemnity payments to the other persons
sharing in the crop.

(c) A landowner will be allowed to obtain
catastrophic coverage to satisfy linkage re-
quirements for all other landowners who
hold an undivided interest in the insurable
acreage, provided:

(1) All the landowners must agree in writ-
ing to such arrangement and have their so-
cial security number or employer identifica-
tion number listed on the application, with-
out regard to the actual amount of their in-
terest in the insured acreage;

(2) All landowners must have an undivided
interest in the insurable acreage;

(3) None of the landowners may hold any
share in other acreage for which they are re-
quired to obtain at least catastrophic cov-
erage;

(4) The total cumulative liability under
the Catastrophic Risk Protection Endorse-
ment for all landowners must be $2,500 or
less;

(5) The landowner insuring the crop will:

(i) Make application for insurance and pro-
vide the name and social security number or
employer identification number of each per-
son with an undivided interest in the insur-
able acreage;

(ii) Be responsible to pay the one adminis-
trative fee for all the producers within the
county;

(iii) Fulfill all requirements under the in-
surance contract; and

(iv) Receive any indemnity payment under
the landowner’s social security number, or
when applicable, employer identification
number, and distribute the indemnity pay-
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ments to the other persons sharing in the
crop.

8. Replanting Payment

Notwithstanding any provision contained
in any other crop insurance document, no re-
plant payment will be paid whether or not
replanting of the crop is required under the
policy.

9. Claim for Indemnity

(a) If two or more insured crop types, vari-
eties, or classes are insured within the same
unit, and multiple price elections are appli-
cable, the dollar amount of insurance and
the dollar amount of production to be count-
ed will be determined separately for each
type, variety, class, etc., that have separate
price elections and then totaled to determine
the total liability or dollar amount of pro-
duction to be counted for the unit.

(b) If you are eligible to receive an indem-
nity under this endorsement and benefits
compensating you for the same loss under
any other USDA program, you must elect
the program from which you wish to receive
benefits. Only one payment or program ben-
efit is allowed. However, if other USDA pro-
gram benefits are not available until after
you filed a claim for indemnity, you may re-
fund the total amount of the indemnity and
receive the other program benefit. Notwith-
standing the first sentence of this sub-
section, farm ownership, operating, and
emergency loans may be obtained from the
USDA in addition to an indemnity under this
endorsement.

10. Concealment or Fraud

Notwithstanding any provision contained
in any other crop insurance document, your
CAT policy may be voided by us on all crops
without waiving any of our rights, including
the right to collect any amounts due:

(a) If at any time you conceal or misrepre-
sent any material fact or commit fraud re-
lating to this or any other contract issued
under the authority of the Federal Crop In-
surance Act with any insurance provider;
and

(b) The voidance will be effective as of the
beginning of the crop year during which such
act or omission occurred. After the policy
has been voided, you must make a new appli-
cation to obtain catastrophic risk protection
coverage for any subsequent crop year. If
your policy is voided under this section, any
waiver of eligibility for emergency crop loss
assistance in connection with the crop will
not be effective for the crop for the year in
which the voidance occurred.

11. Exclusion of Coverage

(a) Options or endorsements that extend
the coverage available under any crop policy
offered by FCIC will not be available under
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this endorsement, except the Late Planting
Agreement Option. Written agreements are
not available for any crop insured under this
endorsement.

(b) Notwithstanding any provision con-
tained in any other crop policy, hail and fire
coverage and high-risk land may not be ex-
cluded under catastrophic risk protection.

12. Eligibility for Other USDA Program
Benefits

(a) Even if it was a crop of economic sig-
nificance for the previous crop year, if you
do not intend to plant the crop in the cur-
rent crop year, you do not have to obtain
crop insurance or execute a waiver of your
eligibility for any emergency crop loss as-
sistance in connection with the crop to re-
main eligible for the USDA program benefits
specified in subsection (e). However, if, after
the sales closing date, you plant that crop,
you will be unable to obtain insurance for
that crop and you must execute a waiver of
your eligibility for emergency crop loss as-
sistance in connection with the crop to re-
main eligible for the USDA program benefits
specified in section 12(e). Failure to execute
such a waiver will require you to refund any
benefits already received under a program
specified in section 12(e).

(b) You are initially responsible to deter-
mine the crops of economic significance in
the county. The insurance provider may as-
sist you in making these initial determina-
tions. However, these determinations will
not be binding on the insurance provider. To
determine the percentage value of each crop:

(1) Multiply the acres planted to the crop,
times your share, times the approved yield,
and times the price;

(2) Add the values of all crops grown by the
producer in the county; and

(3) Divide the value of the specific crop by
the result of section 12(b)(2).

(c) You may use the type of price such as
the current local market price, futures price,
established price, highest amount of insur-
ance, etc., for the price when calculating the
value of each crop, provided that you use the
same type of price for all crops in the coun-
ty.

(d) You may be required to justify the cal-
culation and provide adequate records to en-
able the insurance provider to verify whether
a crop is of economic significance.

(e) You must obtain at least catastrophic
coverage for each crop of economic signifi-
cance in the county in which you have an in-
surable share, if insurance is available in the
county for the crop, unless you execute a
waiver of any eligibility for emergency crop
loss assistance in connection with the crop
to be eligible for:

(1) Benefits under the Agricultural Market
Transition Act;

(2) Loans or any other USDA provided farm
credit, including: guaranteed and direct farm
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ownership loans, operating loans, and emer-
gency loans under the Consolidated Farm
and Rural Development Act provided after
October 13, 1994; and

(3) Benefits under the Conservation Re-
serve Program derived from any new or
amended application or contracts executed
after October 13, 1994.

(f) Failure to comply with all provisions of
the policy constitutes a breach of contract
and may result in ineligibility for certain
other farm program benefits for that crop
year and any benefit already received must
be refunded. If you breach the insurance con-
tract, the execution of a waiver of any eligi-
bility for emergency crop loss assistance will
not be effective for the crop year in which
the breach occurs.

[61 FR 42985, Aug. 20, 1996, as amended at 63
FR 40631, July 30, 1998; 64 FR 40740, July 28,
1999; 65 FR 40484, June 30, 2000; 69 FR 48730,
Aug. 10, 2004]

PARTS 403-406 [RESERVED]

PART 407—GROUP RISK PLAN OF
INSURANCE REGULATIONS FOR
THE 2005 AND SUCCEEDING
CROP YEARS

Sec.

407.1 Applicability.

407.2 Availability of Federal crop insurance.

407.3 Premium rates, amounts of protec-
tion, and coverage levels.

407.4 OMB control numbers.

407.5 Creditors.

407.6 [Reserved]

407.7 The contract.

407.8 The application and policy.

407.9 Group risk plan common policy.

407.10 Group risk plan for barley.

407.11 Group risk plan for corn.

407.12 Group risk plan for cotton.

407.13 Group risk plan for forage.

407.14 Group risk plan for peanuts.

407.15 Group risk plan for sorghum.

407.16 Group risk plan for soybean.

407.17 Group risk plan for wheat.

AUTHORITY: 7 U.S.C. 1506(1), 1506(p).
SOURCE: 64 FR 30219, June 7, 1999, unless
otherwise noted.
§407.1 Applicability.

The provisions of this part are appli-
cable only to those crops and crop
yvears for which a Crop Provision is
contained in this part.
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§407.2 Availability of Federal crop in-
surance.

(a) Insurance shall be offered under
the provisions of this part on the in-
sured crop in counties within the lim-
its prescribed by and in accordance
with the provisions of the Federal Crop
Insurance Act, (7 U.S.C. 1501 et seq.)
(the Act). The crops and counties shall
be designated by the Manager of the
Federal Crop Insurance Corporation
(FCIC) from those approved by the
Board of Directors of FCIC.

(b) The insurance will be offered
through companies reinsured by FCIC
under the same terms and conditions
as the contract contained in this part.
These contracts are clearly identified
as being reinsured by FCIC. Addition-
ally, the contract contained in this
part may be offered directly to pro-
ducers through agents of the United
States Department of Agriculture.
Those contracts are specifically identi-
fied as being offered by FCIC.

(c) No person may have in force more
than one insurance policy issued or re-
insured by FCIC on the same crop for
the same crop year, in the same coun-
ty, unless specifically approved in writ-
ing by FCIC.

(d) Except as specified in paragraph
(c) of this section, if a person has more
than one contract authorized under the
Act that provides coverage for the
same loss on the same crop for the
same crop year in the same county, all
such contracts shall be voided for that
crop year and the person will be liable
for the premium on all contracts, un-
less the person can show to the satis-
faction of the Corporation that the
multiple contracts of insurance were
without the fault of the person.

(1) If the multiple contracts of insur-
ance are shown to be without the fault
of the person and:

(i) One contract is an additional cov-
erage policy and the other contract is a
Catastrophic Risk Protection policy,
the additional coverage policy will
apply if both policies are with the same
insurance provider, or if not, both in-
surance providers agree, and the Cata-
strophic Risk Protection policy will be
canceled (If the insurance providers do
not agree, the policy with the earliest
date of application will be in force and
the other contract will be canceled); or
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(ii) Both contracts are additional
coverage policies or both are Cata-
strophic Risk Protection policies, the
contract with the earliest signature
date on the application will be wvalid
and the other contract on that crop in
the county for that crop year will be
canceled, unless both policies are with
the same insurance provider and the
insurance provider agrees otherwise or
both policies are with different insur-
ance providers and both insurance pro-
viders agree otherwise.

(2) No liability for indemnity or pre-
mium will attach to the contracts can-
celed as specified in paragraphs (d)(1)(i)
and (ii) of this section.

(e) The person must repay all
amounts received in violation of this
section with interest at the rate con-
tained in the contract (see §407.9, sec-
tion 15).

(f) A person whose contract with
FCIC or with a company reinsured by
FCIC under the Act has been termi-
nated because of violation of the terms
of the contract is not eligible to obtain
crop insurance under the Act with
FCIC or with a company reinsured by
FCIC unless the person can show that
the termination was improper and
should not result in subsequent ineligi-
bility.

(g) All applicants for insurance under
the Act must advise the insurance pro-
vider, in writing at the time of applica-
tion, of any previous applications for
insurance or contracts of insurance
under the Act within the last 5 years
and the present status of any such ap-
plications or insurance.

[64 FR 30219, June 7, 1999, as amended at 69
FR 48731, Aug. 10, 2004]

§407.3 Premium rates, amounts of pro-
tection, and coverage levels.

(a) The Manager of FCIC shall estab-
lish premium rates, amounts of protec-
tion, and coverage levels for the in-
sured crop that will be included in the
actuarial documents on file in the in-
surance provider’s office. Premium
rates, amounts of protection, and cov-
erage levels may be changed from year
to year.

(b) At the time the application for in-
surance is made, the person must elect
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an amount of protection and a cov-
erage level from among those con-
tained in the actuarial documents for
the crop year.

§407.4 OMB control numbers.

The information collection activity
associated with this rule has been pre-
viously approved by the Office of Man-
agement and Budget (OMB) under con-
trol number 0563-0053.

§407.5 Creditors.

An interest of a person in an insured
crop existing by virtue of a lien, mort-
gage, garnishment, levy, execution,
bankruptcy, involuntary transfer or
other similar interest shall not entitle
the holder of the interest to any ben-
efit under the contract.

§407.6 [Reserved]

§407.7 The contract.

The insurance contract shall become
effective upon the acceptance by FCIC
or the reinsured company of a com-
plete, duly executed application for in-
surance on a form prescribed or ap-
proved by FCIC. The contract shall
consist of the accepted application,
Group Risk Plan of Insurance Basic
Provisions, Crop Provisions, Special
Provisions, Actuarial Table, and any
amendments, endorsements, or options
thereto. Changes made in the contract
shall not affect its continuity from
year to year. No indemnity shall be
paid unless the person complies with
all terms and conditions of the con-
tract. The forms required under this
part and by the contract are available
at the office of the insurance provider,
or the local FSA office, if applicable.

[64 FR 30219, June 7, 1999, as amended at 69
FR 48731, Aug. 10, 2004]

§407.8 The application and policy.

(a) Application for insurance, on a
form prescribed or approved by FCIC,
must be made by any person who wish-
es to participate in the program in
order to cover such person’s share in
the insured crop as landlord, owner-op-
erator, tenant, or other crop ownership
interest. No other person’s interest in
the crop may be insured under the ap-
plication. The application must be sub-
mitted to the insurance provider on or

87

§407.8

before the applicable sales closing date
on file in the insurance provider’s local
office.

(b) FCIC or the reinsured company
may reject or no longer accept applica-
tions upon the FCIC’s determination
that the insurance risk is excessive.
The Manager of the Corporation is au-
thorized in any crop year to extend the
sales closing date for submitting appli-
cations for fall planted crops, unless
prohibited by law, upon determining
that the probability and severity of
claims will not increase because of the
extension, by placing the extended date
on file in the insurance provider’s of-
fice and publishing a notice in the FED-
ERAL REGISTER. If adverse conditions
should develop during the extended pe-
riod, the Corporation will require the
insurance provider to immediately dis-
continue acceptance of applications.

(c) Since this Group Risk Plan differs
significantly from traditional Multiple
Peril Crop Insurance, persons who pur-
chase the Group Risk Plan and their
crop insurance agents will be required
to execute an ‘‘Acknowledgment of Dif-
ferences’ that explains that the terms
and conditions of the Group Risk Plan
are different from traditional crop in-
surance in that:

(1) The Group Risk Plan indemnity
payment, if any, will be made after the
Group Risk Plan premium is received;

(2) A person may have a low yield on
his or her individual farm and not re-
ceive a payment under Group Risk
Plan; and

(3) A person may not have any loss of
production and still collect under the
policy if a loss of production is general
in the area.

(4) By executing the ‘“‘Acknowledg-
ment of Differences,”” the insured cer-
tifies that:

(i) He or she understands the terms of
the Group Risk Plan;

(ii) An MPCI policy may be available
in the county; and

(iii) Both a Group Risk Plan and a
MPCI Plan cannot be purchased on the
same crop by the same insured in the
same county.
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§407.9 Group risk plan common pol-
icy.
The provisions of the Group Risk
Plan Common Policy for the 2005 and
succeeding crop years are as follows:

[FCIC policies]
DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

Group Risk Plan Common Policy

[Reinsured policies]

(Appropriate title for insurance provider)
(This is a continuous policy. Refer to Section
18.)

[FCIC policies]

This insurance policy establishes a risk
management program developed by the Fed-
eral Crop Insurance Corporation (FCIC), an
agency of the United States Government,
under the authority of the Federal Crop In-
surance Act (Act), as amended (7 U.S.C. 1501
et seq.). All terms of the policy and rights
and responsibilities of the parties thereto are
subject to the Act and all regulations under
the Act published in 7 CFR chapter IV. The
provisions of this policy may not be waived
or modified in any way by us, your insurance
agent or any employee of USDA unless the
policy specifically authorizes a waiver or
modification by written agreement. Proce-
dures (handbooks, manuals, memoranda, and
bulletins), issued by us and published on the
RMA Web site at Atitp:/www.rma.usda.gov/ or
a successor Web site will be used in the ad-
ministration of this policy. All provisions of
state and local laws in conflict with the pro-
visions of this policy as published at 7 CFR
part 407 are preempted and the provisions of
this policy control.

Throughout this policy, ‘“you” and ‘“‘your”
refer to the person shown on the accepted ap-
plication and ‘“‘we,” ‘“‘us,” and ‘‘our” refer to
the Federal Crop Insurance Corporation. Un-
less the context indicates otherwise, the use
of the plural form of a word includes the sin-
gular use and the singular form of the word
includes the plural.

AGREEMENT TO INSURE: In return for
the payment of the premium, and subject to
all of the provisions of this policy, we agree
with you to provide the insurance as stated
in this policy. If there is a conflict between
the Act, the regulations published at 7 CFR
chapter IV, and the procedures issued by us,
the order of priority is as follows: (1) The
Act; (2) the regulations; and (3) the proce-
dures issued by us, with (1) controlling (2),
etc. If there is a conflict between the policy
provisions published at 7 CFR part 407 and
the administrative regulations published at 7
CFR part 400, the policy provisions published
at 7 CFR part 407 control. If a conflict exists
among the policy provisions, the order of pri-
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ority is: (1) The Catastrophic Risk Protec-
tion Endorsement, as applicable; (2) the Spe-
cial Provisions; (3) the Crop Provisions; and
(4) these Basic Provisions, with (1) control-
ling (2), etc.

[Reinsured policies]

This insurance policy establishes a risk
management program developed by the Fed-
eral Crop Insurance Corporation (FCIC), an
agency of the United States Government,
under the authority of the Federal Crop In-
surance Act (Act), as amended (7 U.S.C. 1501
et seq.).

This insurance policy is reinsured by FCIC
under the provisions of the Act. All terms of
the policy and rights and responsibilities of
the parties are subject to the Act and all reg-
ulations under the Act published in 7 CFR
chapter IV. The provisions of this policy may
not be waived or modified in any way by us,
our insurance agent or any other contractor
or employee of ours or any employee of
USDA unless the policy specifically author-
izes a waiver or modification by written
agreement. We will use the procedures
(handbooks, manuals, memoranda, and bul-
letins), as issued by FCIC and published on
the RMA Web site at http:/www.rma.usda.gov/
or a successor Web site, in the administra-
tion of this policy. All provisions of state
and local laws in conflict with the provisions
of this policy as published at 7 CFR part 407
are preempted and the provisions of this pol-
icy will control. In the event that we cannot
pay your loss because we are insolvent or are
otherwise unable to perform our duties under
our reinsurance agreement with FCIC, your
claim will be settled in accordance with the
provisions of this policy and FCIC will be re-
sponsible for any amounts owed. No state
guarantee fund will be liable for your loss.

Throughout this policy, ‘“you” and ‘“‘your”
refer to the person shown on the accepted ap-
plication and ‘“‘we,” ‘“‘us,” and ‘‘our’’ refer to
the reinsured company issuing this policy.
Unless the context indicates otherwise, the
use of the plural form of a word includes the
singular use and the singular form of the
word includes the plural.

AGREEMENT TO INSURE: In return for
the payment of premium and subject to all of
the provisions of this policy, we agree with
you to provide risk protection as stated in
this policy. If there is a conflict between the
Act, the regulations published at 7 CFR
chapter IV, and the procedures as issued by
FCIC, the order of priority is as follows: (1)
The Act; (2) the regulations; and (3) the pro-
cedures as issued by FCIC, with (1) control-
ling (2), etec. If there is a conflict between the
policy provisions published at 7 CFR part 407
and the administrative regulations published
at 7 CFR part 400, the policy provisions pub-
lished at 7 CFR part 407 control. If a conflict
exists among the policy provisions, the order
of priority is: (1) the Catastrophic Risk Pro-
tection Endorsement, as applicable; (2) the
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Special Provisions; (3) the Crop Provisions;
and (4) these Basic Provisions, with (1) con-
trolling (2), etc.

[Both policies]

The Group Risk Plan of Insurance (GRP) is
designed as a risk management tool to in-
sure against widespread loss of production of
the insured crop in a county. It is primarily
intended for use by those producers whose
farm yields tend to follow the average coun-
ty yield. It is possible for you to have a low
yield on the acreage that you insure and still
not receive a payment under this plan.

For additional coverage you may select
any percent coverage level shown on the ac-
tuarial documents. Multiplying your cov-
erage level percent by the expected county
yield shown on the actuarial documents
gives your trigger yield. If the payment yield
that FCIC publishes for the insured crop year
falls below your trigger yield, you will re-
ceive a payment.

On or before the sales closing date, you
may select any dollar amount of protection
between 60 and 100 percent (except for Cata-
strophic Risk Protection (CAT) which is 45
percent) of the maximum protection per acre
shown on the actuarial documents. This pro-
tection will be provided for each acre of the
crop planted by the acreage reporting date
and shown on your acreage report (unless
otherwise provided in the crop provisions) in
which you have a share.

In accordance with the Act, FCIC will pay
a portion of your premium, as published in
the actuarial documents. The premium
rates, practices, types, maximum protection
per acre, and maximum subsidy per acre are
also shown on the actuarial documents.

FCIC will issue the payment yield in the
calendar year following the crop year in-
sured. This yield will be the official esti-
mated yield published by the National Agri-
cultural Statistics Service (NASS). You will
be paid if the payment yield falls below your
trigger yield. The amount of your payment
per net insured acre will be calculated by
subtracting the payment yield from the trig-
ger yield, dividing that quantity by the trig-
ger yield, and multiplying that result by
your protection per acre for each net acre
that you have insured.

To be eligible to participate in the Group
Risk Plan of Insurance for any crop in any
county, and to receive an indemnity there-
under, you must have an insurable interest
in an insured crop that is planted in the
county shown on the approved application.
The crop must be planted for harvest and be
reported to us by the acreage reporting date.
You may only purchase coverage under the
Group Risk Plan of Insurance on your net
acres of the insured crop.

The insurance contract shall become effec-
tive upon the acceptance by us of a duly exe-
cuted application for insurance on our form.
The policy will consist of the accepted appli-
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cation, these Basic Provisions, the Crop Pro-
visions, the Special Provisions, other appli-
cable amendments, endorsements or options,
the actuarial documents for the insured agri-
cultural commodity, the Catastrophic Risk
Protection Endorsement, if applicable, and
the applicable regulations published in 7
CFR chapter IV. Insurance for each agricul-
tural commodity in each county will con-
stitute a separate policy.

Terms and Conditions
Group Risk Plan of Insurance Basic Provisions

1. Definitions

Acreage report. A report required by section
7 of these Basic Provisions that contains, in
addition to other information, your report of
your share of all acreage of an insured crop
in the county, whether insurable or not in-
surable.

Acreage reporting date. The date contained
in the Special Provisions by which you must
submit your acreage report in order to be eli-
gible for Group Risk Insurance.

Act. Federal Crop Insurance Act, (7 U.S.C.
1501 et seq.).

Actuarial documents. The material for the
crop year which is available for public in-
spection in your agent’s office and published
on RMA’s Web site at hitp://
www.rma.usda.gov/ or a successor Web site,
and which shows the maximum protection
per acre, expected county yield, coverage
levels, information needed to determine the
premium rates, practices, program dates,
and other related information regarding crop
insurance in the county.

Additional coverage. For GRP, an amount of
protection greater than catastrophic risk
protection. The protection is on a per acre
basis as specified in the actuarial documents
for the crop, practice, and type.

Agricultural commodity. Any crop or other
commodity produced, regardless of whether
or not it is insurable.

Agricultural experts. Persons who are em-
ployed by the Cooperative State Research,
Education and Extension Service or the agri-
cultural departments of universities, or
other persons approved by FCIC, whose re-
search or occupation is related to the spe-
cific crop or practice for which such exper-
tise is sought.

Area. Liand surrounding the insured acre-
age with geographic characteristics, topog-
raphy, soil types and climatic conditions
similar to the insured acreage.

Billing date. The date, contained in the ac-
tuarial documents, by which we will bill you
for the premium and administrative fee on
the insured crop.

Cancellation date. The calendar date speci-
fied in the Crop Provisions on which insur-
ance for the next crop year will automati-
cally renew unless the policy is canceled in
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writing by either you or us or terminated in
accordance with policy terms.

Catastrophic risk protection. The minimum
level of coverage offered by FCIC. For GRP,
an amount of protection equal to 65 percent
of the expected county yield indemnified at
45 percent of the maximum protection per
acre specified in the actuarial documents for
the crop, practice, and type.

County. Any county, parish, or other polit-
ical subdivision of a state shown on your ac-
cepted application.

Certifying agent. A private or governmental
entity accredited by the USDA Secretary of
Agriculture for the purpose of certifying a
production, processing or handling operation
as organic.

Code of Federal Regulations (CFR). The codi-
fication of general and permanent rules pub-
lished in the FEDERAL REGISTER by the Exec-
utive departments and agencies of the Fed-
eral Government. Rules published in the
FEDERAL REGISTER by FCIC are contained in
7 CFR chapter IV. The full text of the CFR
is available in electronic format at htip:/
wWwWwW.access.gpo.gov/ or a successor Web site.

Contract change date. The calendar date by
which changes to the policy, if any, will be
made available in accordance with section 19
of these Basic Provisions.

Conventional farming practice. A system or
process for producing an agricultural com-
modity, excluding organic farming practices,
that is necessary to produce the crop that
may be, but is not required to be, generally
recognized by agricultural experts for the
area to conserve or enhance natural re-
sources and the environment.

Cover crop. A crop generally recognized by
agricultural experts as agronomically sound
for the area for erosion control or other rea-
sons related to conservation or soil improve-
ment. A cover crop may be considered to be
a second crop (see the definition of ‘‘second
crop’).

Crop practice. The combination of inputs
such as fertilizer, herbicide, and pesticide,
and operations such as planting, cultivation,
and irrigation, used to produce the insured
crop. The insurable practices are contained
in the actuarial documents.

Crop Provisions. The part of the policy that
contains the specific provisions of insurance
for each insured crop.

Crop year. The period of time within which
the insured crop is normally grown and des-
ignated by the calendar year in which the
crop is normally harvested.

Delinquent debt. Any administrative fees or
premiums for insurance issued under the au-
thority of the Act, and the interest on those
amounts, if applicable, that are not post-
marked or received by us or our agent on or
before the termination date unless you have
entered into an agreement acceptable to us
to pay such amounts or have filed for bank-
ruptcy on or before the termination date;
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any other amounts due us for insurance
issued under the authority of the Act (in-
cluding, but not limited to, indemnities
found not to have been earned or that were
overpaid), and the interest on such amounts,
if applicable, which are not postmarked or
received by us or our agent by the due date
specified in the notice to you of the amount
due; or any amounts due under an agreement
with you to pay the debt, which are not post-
marked or received by us or our agent by the
due dates specified in such agreement.

Dollar amount of protection per acre. The
percentage of coverage selected by you mul-
tiplied by the maximum protection per acre
specified in the actuarial documents for the
crop, practice, and type. The dollar amount
of protection per acre is shown on your Sum-
mary of Protection.

Double crop. Producing two or more crops
for harvest on the same acreage in the same
crop year.

Ezxpected county yield. The yield contained
in the actuarial documents, on which your
coverage for the crop year is based. This
yield is determined using historical NASS
county average yields, as adjusted by FCIC.

FCIC. The Federal Crop Insurance Corpora-
tion, a wholly owned corporation within
USDA.

First insured crop. With respect to a single
crop year and any specific crop acreage, the
first instance that an agricultural com-
modity is planted for harvest or prevented
from being planted and is insured under the
authority of the Act. For example, if winter
wheat that is not insured is planted on acre-
age that is later planted to soybeans that are
insured, the first insured crop would be soy-
beans. If the winter wheat was insured, it
would be the first insured crop.

FSA. The Farm Service Agency, an agency
of the United States Department of Agri-
culture, or a successor agency.

Generally recognized. When agricultural ex-
perts or the organic agricultural industry, as
applicable, are aware of the production
method or practice and there is no genuine
dispute regarding whether the production
method or practice allows the crop to make
normal progress toward maturity.

Good farming practices. The production
methods utilized to produce the insured crop
and allow it to make normal progress toward
maturity, which are: (1) For conventional or
sustainable farming practices, those gen-
erally recognized by agricultural experts for
the area; or (2) for organic farming practices,
those generally recognized by the organic ag-
ricultural industry for the area or contained
in the organic plan that is in accordance
with the National Organic Program pub-
lished in 7 CFR part 205. We may, or you may
request us to, contact FCIC to determine
whether or not production methods will be
considered to be ‘‘good farming practices.”

GRP. Group Risk Plan of Insurance.
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Household. A domestic establishment in-
cluding the members of a family (parents,
brothers, sisters, children, spouse, grand-
children, aunts, uncles, nieces, nephews, first
cousins, or grandparents, related by blood,
adoption or marriage, are considered to be
family members) and others who live under
the same roof.

Insurable loss. Damage for which coverage
is provided under the terms of your policy,
and for which you accept an indemnity pay-
ment.

Insurance provider. The FSA or a private
insurance company approved by FCIC which
provides crop insurance coverage to pro-
ducers participating in any Federal crop in-
surance program administered under the
Act.

Limited resource farmer. A person with:

(1) Direct or indirect gross farm sales not
more than $100,000.00 in each of the previous
two years (to be increased starting in fiscal
year 2004 to adjust for inflation using Prices
Paid by Farmer Index as compiled by NASS);
and

(2) A total household income at or below
the national poverty level for a family of
four, or less than 50 percent of county me-
dian household income in each of the pre-
vious two years (to be determined annually
using Commerce Department Data).

Maximum protection per acre. The highest
amount of protection specified in the actu-
arial documents.

MPCI. Multiple peril crop insurance, an in-
surance product based on an individual yield
or amount of insurance.

NASS. National Agricultural Statistics
Service, an agency within USDA, or its suc-
cessor, that publishes the official United
States Government yield estimates.

Net acres. The planted acreage of the in-
sured crop multiplied by your share.

Offset. The act of deducting one amount
from another amount.

Organic agricultural industry. Persons who
are employed by the following organizations:
Appropriate Technology Transfer for Rural
Areas, Sustainable Agriculture Research and
Education or the Cooperative State Re-
search, Education and Extension Service, the
agricultural departments of universities, or
other persons approved by FCIC, whose re-
search or occupation is related to the spe-
cific organic crop or practice for which such
expertise is sought.

Organic farming practice. A system of plant
production practices approved by a certi-
fying agent in accordance with 7 CFR part
205.

Payment yield. The yield determined by
FCIC based on NASS yields for each insur-
able crop’s type and practice, as adjusted by
FCIC, and used to determine whether an in-
demnity will be due.

Person. An individual, partnership, associa-
tion, corporation, estate, trust, or other
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legal entity, and wherever applicable, a state
or a political subdivision or agency of a
state.

Replanted crop. The same agricultural com-
modity replanted on the same acreage as the
first insured crop for harvest in the same
crop year if the replanting is specifically
made optional by the policy and you elect to
replant the crop and insure it under the pol-
icy covering the first insured crop, or re-
planting is required by the policy.

Sales closing date. The date contained in the
Special Provisions by which an application
must be filed. The last date by which you
may change your crop insurance coverage for
a crop year.

Second crop. With respect to a single crop
year, the next occurrence of planting any ag-
ricultural commodity for harvest following a
first insured crop on the same acreage. The
second crop may be the same or a different
agricultural commodity as the first insured
crop, except the term does not include a re-
planted crop. A cover crop, planted after a
first insured crop and planted for the purpose
of haying, grazing or otherwise harvesting in
any manner or that is hayed or grazed during
the crop year, or that is otherwise harvested
is considered to be a second crop. A cover
crop that is covered by FSA’s noninsured
crop disaster assistance program (NAP) or
receives other USDA benefits associated
with forage crops will be considered as plant-
ed for the purpose of haying, grazing or oth-
erwise harvesting. A crop meeting the condi-
tions stated herein will be considered to be a
second crop regardless of whether or not it is
insured.

Share. Your percentage of interest in the
insured crop, as an owner, operator, or ten-
ant at the time insurance attaches. Premium
will be determined on your share as of the
acreage reporting date. However, only for
the purpose of determining the amount of in-
demnity, your share will not exceed your
share at the acreage reporting date or on the
date of harvest, whichever is less.

Special provisions. The part of the policy
that contains specific provisions of insurance
for each crop that may vary by geographic
area.

Subsidy. The portion of your premium,
shown on the actuarial documents, that
FCIC will pay in accordance with the Act.

Substantial beneficial interest. An interest
held by any person of at least 10 percent in
you. The spouse of any individual applicant
or individual insured will be considered to
have a substantial beneficial interest in the
applicant or insured unless the spouses can
prove they are legally separated or otherwise
legally separate under state law. Any child
of an individual applicant or individual in-
sured will not be considered to have a sub-
stantial beneficial interest in the applicant
or insured unless the child has a separate
legal interest in such person. For example,
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there are two partnerships that each have a
50 percent interest in you and each partner-
ship is made up of two individuals, each with
a 50 percent share in the partnership. In this
case, each individual would be considered to
have a 25 percent interest in you, and both
the partnerships and the individuals would
have a substantial beneficial interest in you
(The spouses of the individuals would not be
considered to have a substantial beneficial
interest unless the spouse was one of the in-
dividuals that made up the partnership).
However, if each partnership is made up of
six individuals with equal interests, then
each would only have an 8.33 percent interest
in you and although the partnership would
still have a substantial beneficial interest in
you, the individuals would not for the pur-
poses of reporting in section 18.

Summary of protection. Our statement to
you of the crop insured, dollar amount of
protection per acre, premiums, and other in-
formation obtained from your accepted ap-
plication, acreage report, and the actuarial
documents.

Sustainable farming practice. A system or
process for producing an agricultural com-
modity, excluding organic farming practices,
that is necessary to produce the crop and is
generally recognized by agricultural experts
for the area to conserve or enhance natural
resources and the environment.

Termination date. The calendar date con-
tained in the Crop Provisions upon which in-
surance ceases to be in effect because of non-
payment of any amount due us under the
policy, including premium and administra-
tive fees.

Trigger yield. The result of multiplying the
expected county yield by the coverage level
percentage chosen by you. When the pay-
ment yield falls below the trigger yield, an
indemnity is due.

Type. Plants of the insured crop having
common traits or characteristics that distin-
guish them as a group or class, and which are
designated in the actuarial documents.

USDA. United States Department of Agri-
culture.

2. Insured Crop

The insured crop will be the crop shown on
your accepted application, as specified in the
applicable Crop Provisions, and must be
grown on insurable acres.

3. Insured and Insurable Acreage

(a) The insurable acreage is all of the acre-
age of the insured crop for which premium
rates are provided by the actuarial docu-
ments and in which you have a share and
which is in the county listed in your accept-
ed application. The dollar amount of protec-
tion per acre, amount of premium, and in-
demnity will be calculated separately for
each county, type, and practice.
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(b) Only the acreage seeded to the insured
crop on or before the acreage reporting date
(unless otherwise provided in the Crop Provi-
sions) and physically located in the county
listed on your accepted application will be
insured. Crops grown on acreage physically
located in another county must be reported
and insured separately.

(c) We will not insure any acreage:

(1) Where the crop was destroyed or put to
another use during the crop year for the pur-
pose of conforming with, or obtaining a pay-
ment under, any other program administered
by the USDA;

(2) Where you have failed to follow good
farming practices for the insured crop; or

(i) Planted to a type, class or variety not
generally recognized for the area; or

(ii) Where the conditions under which the
crop is planted are not generally recognized
for the area (For example, where agricul-
tural experts determine that planting a non-
irrigated corn crop after a failed small grain
crop on the same acreage in the same crop
year is not appropriate for the area);

(3) Of a second crop, if you elect not to in-
sure such acreage when an indemnity for a
first insured crop may be subject to reduc-
tion in accordance with the provisions of sec-
tion 21 and you intend to collect an indem-
nity payment that is equal to 100 percent of
the insurable loss for the first insured crop
acreage. This election must be made for all
first insured crop acreage that may be sub-
ject to an indemnity reduction if the first in-
sured crop is insured under this policy, or on
a first insured crop unit basis if the first in-
sured crop is not insured under this policy.
For example, if the first insured crop under
this policy consists of 40 acres, or the first
insured crop unit insured under another pol-
icy contains 40 planted acres, then no second
crop can be insured on any of the 40 acres. In
this case:

(i) If the first insured crop is insured under
this policy, you must provide written notice
to us of your election not to insure acreage
of a second crop by the acreage reporting
date for the second crop if it is insured under
this policy, or before planting the second
crop if it is insured under any other policy,
or, if the first insured crop is not insured
under this policy, at the time the first in-
sured crop acreage is released by us (if no
acreage in the first insured crop unit is re-
leased, this election must be made by the
earlier of the acreage reporting date for the
second crop or when you sign the claim for
the first insured crop), and if you fail to pro-
vide such notice, the second crop acreage
will be insured in accordance with applicable
policy provisions and you must repay any
overpaid indemnity for the first insured
crop;

(ii) In the event a second crop is planted
and insured with a different insurance pro-
vider, or planted and insured by a different
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person, you must provide written notice to
each insurance provider that a second crop
was planted on acreage on which you had a
first insured crop; and

(iii) You must report the crop acreage that
will not be insured on the applicable acreage
report; or

(4) Of a crop planted following a second
crop or following an insured crop that is pre-
vented from being planted after a first in-
sured crop, unless it is a practice that is gen-
erally recognized by agricultural experts or
the organic agricultural industry for the
area to plant three or more crops for harvest
on the same acreage in the same crop year,
and additional coverage insurance provided
under the authority of the Act is offered for
the third or subsequent crop in the same
crop year. Insurance will only be provided
for a third or subsequent crop as follows:

(i) You must provide records acceptable to
us that show:

(A) You have produced and harvested the
insured crop following two other crops har-
vested on the same acreage in the same crop
year in at least two of the last four years in
which you produced the insured crop; or

(B) The applicable acreage has had three or
more crops produced and harvested on it in
at least two of the last four years in which
the insured crop was grown on it; and

(ii) The amount of insurable acreage will
not exceed 100 percent of the greatest num-
ber of acres for which you provide the
records required in section 3(c)(4)(i)(A) or
(B).

4. Policy Protection

(a) For catastrophic risk protection GRP
policies, the dollar amount of protection per
acre will be 45 percent of the maximum pro-
tection per acre specified on the actuarial
documents for each insured crop, practice,
and type. For additional coverage GRP poli-
cies, you may select any dollar amount of
protection from 60 percent through 100 per-
cent of the maximum protection per acre
shown on the actuarial documents for the
crop, practice, and type.

(b) The dollar amount of protection per
acre, multiplied by your net insured acreage,
is your policy protection for each insured
crop, practice, and type specified in the actu-
arial documents.

(c) All yields are based on NASS deter-
minations, and such determinations for the
county will be conclusively presumed to be
accurate.

5. Coverage Levels

(a) For catastrophic risk protection GRP
policies, the coverage level is shown on the
actuarial documents for each insured crop,
practice, and type. For additional coverage
GRP policies, you may select any percentage
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of coverage shown on the actuarial docu-
ments for the crop, practice, and type.

(b) Your coverage level multiplied by the
expected county yield shown on the actu-
arial documents is your trigger yield. If the
payment yield published by FCIC for the in-
sured crop, practice, and type for the insured
crop year falls below your trigger yield, you
will receive an indemnity payment.

(c) You may change the coverage level or
amount of protection for each insured crop
on or before the sales closing date. Changes
must be in writing and received by us by the
sales closing date.

6. Payment Calculation Factor

Your payment calculation factor will be
((your trigger yield—payment yield) + your
trigger yield) for the purposes of calculating
an indemnity payment.

7. Report of Acreage and Share

(a) You must report on our form all acre-
age for each insured crop in which you have
a share (insurable and not insured) by prac-
tice and type specified in the actuarial docu-
ments in each county listed on your accepted
application. This report must be submitted
each year on or before the acreage reporting
date for the insured crop contained in the ac-
tuarial documents. If you do not submit an
acreage report by the acreage reporting date,
we will determine your acreage and share or
deny liability on the policy.

(b) We will not insure any acreage of the
insured crop planted after the acreage re-
porting date, unless otherwise provided in
the Crop Provisions.

(¢) The premium amount and payment of
an indemnity will be based on your insurable
acreage on the acreage reporting date sub-
ject to section 7(d).

(d) You must provide all required reports
and you are responsible for the accuracy of
all information contained in those reports.
You should verify the information on all
such reports prior to submitting them to us.

(1) If you submit information on any report
that is different than what is determined to
be correct and such information results in:

(i) A lower amount of policy protection
than the correct amount, the amount of pol-
icy protection will be reduced to an amount
consistent with the reported information; or

(ii) A higher amount of policy protection
than the correct amount, the information
contained in the acreage report will be re-
vised to be consistent with the correct infor-
mation.

(2) In addition to the other adjustments
specified in section 7(d)(1), if you misreport
any information that results in an amount of
policy protection greater than 110.0 percent
or lower than 90.0 percent of the correct
amount of policy protection, any indemnity
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will be based on the amount of policy protec-
tion determined in accordance with section
T(d)(1)(A) or (ii) and will be reduced in an
amount proportionate with the amount of
policy protection that is misreported in ex-
cess of the tolerances stated in this para-
graph (For example, if the correct amount of
policy protection is determined to be $100.00,
but you reported a policy protection amount
of $120.00, any indemnity will be reduced by
10.0 percent ($120.00 / $100.00 = 1.20, and 1.20
—1.10 = 0.10)).

(e) If you request an acreage measurement
prior to the acreage reporting date and sub-
mit documentation of such request and an
acreage report with estimated acreage by the
acreage reporting date, you must provide the
measurement to us, we will revise your acre-
age report if there is a discrepancy, and no
indemnity will be paid until the acreage
measurement has been received by us (Fail-
ure to provide the measurement to us will
result in the application of section 7(d) if the
estimated acreage is not correct, and esti-
mated acreage under this paragraph will no
longer be accepted for any subsequent acre-
age report).

(f) If there is an irreconcilable difference
between:

(1) The acreage measured by FSA or a
measuring service and our on-farm measure-
ment, our on-farm measurement will be
used; or

(2) The acreage measured by a measuring
service, other than our on-farm measure-
ment, and FSA, the FSA measurement will
be used.

(g) Information on the initial acreage re-
port will not be considered misreported for
the purposes of section 7(d) if the acreage re-
port is revised:

(1) In accordance with section 7(e) or (f);

(2) Because information is clearly trans-
posed;

(3) When you provide adequate evidence
that we or someone from USDA have com-
mitted an error regarding the information;
or

(4) As expressly permitted by the policy.

(h) If we discover you have incorrectly re-
ported any information on the acreage re-
port for any crop year, you may be required
to provide documentation in subsequent crop
years substantiating your report of acreage
for those crop years, including, but not lim-
ited to, an acreage measurement service at
your own expense. If the correction of any
misreported information would affect an in-
demnity that was paid in a prior crop year,
such claim will be adjusted and you will be
required to repay any overpaid amounts.

(i) You may insure only your share of the
crop, which includes any share of your
spouse and dependent children unless it is
demonstrated to our satisfaction, prior to
the sales closing date, that you and your
spouse maintain completely separate farm-
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ing operations and that each spouse is the
operator of his or her own separate oper-
ation. Any commingling of any part of the
operations will cause shares of you and your
spouse to be combined.

8. Administrative Fees and Annual Premium

(a) If you obtain a catastrophic risk pro-
tection GRP policy, you will pay an adminis-
trative fee, unless otherwise specified in 7
CFR part 400:

(1) Of $100 per crop per county;

(2) Payable to the insurance provider on
the billing date for the crop.

(b) If you obtain an additional coverage
GRP policy, you will pay an administrative
fee:

(1) Of $30 per crop per county;

(2) Payable to the insurance provider on
the billing date for the crop.

(c) The administrative fee will be waived if
you request it and:

(1) You qualify as a limited resource farm-
er; or

(2) You were insured prior to the 2005 crop
year or for the 2005 crop year and your ad-
ministrative fee was waived for one or more
of those crop years because you qualified as
a limited resource farmer under a policy def-
inition previously in effect, and you remain
qualified as a limited resource farmer under
the definition that was in effect at the time
the administrative fee was waived.

(d) For additional coverage GRP policies,
your premium is determined by multiplying
your policy protection by the premium rate
per hundred dollars of protection for your
coverage level contained in the actuarial
documents, by 0.01, and subtracting the ap-
plicable subsidy.

(e) For catastrophic risk protection and
additional coverage GRP policies, payment
of an administrative fee will not be required
if you file a bona fide zero acreage report on
or before the acreage reporting date for the
crop (if you falsely file a zero acreage report
you may be subject to criminal and adminis-
trative sanctions).

(f) The annual premium is earned and pay-
able at the time the insured crop is planted.
For each insured crop, you will be billed for
premium and the administrative fee not ear-
lier than the billing date specified in the
Special Provisions. Premium, administrative
fee, and any other amount owed us is due on
the billing date and interest will accrue if
the premium, administrative fee, or any
other amount owed is not received by us be-
fore the first day of the month following the
premium billing date.

(g) If the amount of premium (gross pre-
mium less premium subsidy paid on your be-
half by FCIC) and administrative fee you are
required to pay for any acreage exceeds the
amount of protection for the acreage, cov-
erage for those acres will not be provided (no
premium or administrative fee will be due
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and no indemnity will be paid for such acre-
age).

9. Written Agreements

Terms of this policy which are specifically
designated for the use of written agreements
may be altered by written agreement in ac-
cordance with the following:

(a) You must apply in writing for each
written agreement or for renewal of any
written agreement no later than the sales
closing date, unless you demonstrate your
physical inability to submit the request
prior to the sales closing date (For example,
you have been hospitalized or a blizzard has
made it impossible to submit the written
agreement request in person or by mail);

(b) The application for written agreement
must contain all variable terms of the con-
tract between you and us that will be in ef-
fect if the written agreement is not ap-
proved;

(c) If approved by FCIC, the written agree-
ment will include all variable terms of the
contract, including, but not limited to, crop
practice, and type or variety;

(d) Each written agreement will only be
valid for the number of crop years specified
in the written agreement and a multi-year
written agreement:

(1) Will only apply for any particular crop
year designated in the written agreement if
all terms and conditions in the written
agreement are still applicable for the crop
yvear and the conditions under which the
written agreement has been provided have
not changed prior to the beginning of the
crop year (If conditions change during or
prior to a crop year, the written agreement
will not be effective for that crop year but
may still be effective for a subsequent crop
year if conditions under which the written
agreement has been provided exist for such
year);

(2) May be canceled in writing by:

(i) FCIC not less than 30 days before the
cancellation date if it discovers that any
term or condition of the written agreement,
including the premium rate, is not appro-
priate for the crop; or

(ii) You or us on or before the cancellation
date;

(3) That is not renewed in writing after it
expires, is not applicable for a crop year, or
is canceled, then insurance coverage will be
in accordance with the terms and conditions
stated in this policy, without regard to the
written agreement; and

(4) Will be automatically cancelled if you
transfer your policy to another insurance
provider (No notice will be provided to you
and for any subsequent crop year, for a writ-
ten agreement to be effective, you must
timely request renewal of the written agree-
ment in accordance with this section);

(e) A request for any written agreement
must contain:
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(1) A completed
Change’ form;

(2) Evidence from agricultural experts or
the organic agricultural industry, as applica-
ble, that the crop can be produced in the
area if the request is to provide insurance for
practices, types, or varieties that are not in-
surable, unless we are notified in writing by
FCIC that such evidence is not required;

(3) The legal description of the land (in
areas where legal descriptions are available),
FSA Farm Serial Number including tract
number, and a FSA aerial photograph, ac-
ceptable Geographic Information System or
Global Positioning System maps, or other
legible maps delineating field boundaries
where you intend to plant the crop for which
insurance is requested; and

(4) Such other information as specified in
the Special Provisions or required by FCIC;

(f) A request for written agreement will
not be accepted if:

(1) The request is submitted to us after the
deadline contained in section 9(a);

(2) All the information required in section
9(e) is not submitted to us with the request
for a written agreement (The request for a
written agreement may be accepted if any
missing information is available from other
acceptable sources); or

(3) The request is to add land or crops to an
existing written agreement or to add land or
crops to a request for a written agreement
and the request is not submitted by the
deadlines specified in section 9(a);

(g) A request for a written agreement will
be denied if:

(1) FCIC determines the risk is excessive;

(2) There is not adequate information
available to establish an actuarially sound
premium rate and insurance coverage for the
crop and acreage; or

(3) Agricultural experts or the organic ag-
ricultural industry determines the crop prac-
tices, types, or varieties are not generally
recognized for the county;

(h) A written agreement will be denied un-
less FCIC approves the written agreement
and the original written agreement is signed
by you and sent to us not later than the ex-
piration date;

(i) With respect to your and our ability to
reject an offer for a written agreement:

(1) When a single Request for Actuarial
Change form is submitted, regardless of how
many requests for changes are contained on
the form, you and we can only accept or re-
ject the written agreement in its entirety
(you cannot reject specific terms of the writ-
ten agreement and accept others);

(2) When multiple Request for Actuarial
Change forms are submitted, regardless of
when the forms are submitted, for the same
condition, all these forms may be treated as
one request and you and we will only have

“Request for Actuarial
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the option of accepting or rejecting the writ-
ten agreement in its entirety (you cannot re-
ject specific terms of the written agreement
and accept others);

(3) When multiple Request for Actuarial
Change forms are submitted, regardless of
when the forms are submitted, for the dif-
ferent conditions or for different crops, sepa-
rate agreements may be issued and you and
we will have the option to accept or reject
each written agreement; and

(4) If we reject an offer for a written agree-
ment approved by FCIC, you may seek arbi-
tration or mediation of our decision to reject
the offer in accordance with section 16;

(j) Any information that is submitted by
you after the applicable deadlines in section
9(a) will not be considered, unless such infor-
mation is specifically requested in accord-
ance with section 9(e)(4);

(k) If the written agreement or the policy
is canceled for any reason, or the period for
which an existing written agreement is in ef-
fect ends, a request for renewal of the writ-
ten agreement must contain all the informa-
tion required by this section and be sub-
mitted in accordance with section 9(a), un-
less otherwise specified by FCIC; and

(1) If a request for a written agreement is
not approved by FCIC, a request for a writ-
ten agreement for any subsequent crop year
that fails to address the stated basis for the
denial will not be accepted (If the request for
a written agreement contains the same in-
formation that was previously rejected or de-
nied, you will not have any right to arbi-
trate, mediate or appeal the non-acceptance
of your request).

10. Access to Insured Crop and Record
Retention

(a) We, and any employee of USDA author-
ized to investigate or review any matter re-
lating to crop insurance, have the right to
examine the insured crop, any records relat-
ing to the crop and this insurance, and any
records regarding mediation, arbitration or
litigation involving the insured crop, at any
location where such crop or records may be
found or maintained, as often as reasonably
required during the record retention period.

(b) You must retain, and provide upon our
request, or the request of any employee of
USDA authorized to investigate or review
any matter relating to crop insurance, com-
plete records pertaining to the planting of
the insured crop and your net acres for a pe-
riod of three years after the end of the crop
year or three years after the date of final
payment of the indemnity, whichever is
later. This requirement also applies to all
such records for acreage that is not insured.

(c) We, or any employee of USDA author-
ized to investigate or review any matter re-
lating to crop insurance, may extend the
record retention period beyond three years
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by notifying you of such extension in writ-
ing.

(d) By signing the application for insur-
ance authorized under the Act or by con-
tinuing insurance for which you have pre-
viously applied, you authorize us or USDA,
or any person acting for us or USDA author-
ized to investigate or review any matter re-
lating to crop insurance, to obtain records
relating to the planting, replanting, inputs,
production, harvesting, and disposition of
the insured crop from any person who may
have custody of such records, including but
not limited to, FSA offices, banks, ware-
houses, gins, cooperatives, marketing asso-
ciations, and accountants. You must assist
in obtaining all records we or any employee
of USDA authorized to investigate or review
any matter relating to crop insurance re-
quest from third parties.

(e) Failure to provide access to the insured
crop or the farm, maintain or provide any re-
quired records, authorize access to the
records maintained by third parties, or assist
in obtaining all such records will result in a
determination that no indemnity is due for
the crop year in which such failure occurred.

11. Transfer of Coverage and Right to
Indemnity

If you transfer any part of your share dur-
ing the crop year, you may transfer your
coverage rights, if the transferee is eligible
for crop insurance. We will not be liable for
any more than the liability determined in
accordance with your policy that existed be-
fore the transfer occurred. The transfer of
coverage rights must be on our form and will
not be effective until approved by us in writ-
ing. Both you and the transferee are jointly
and severally liable for payment of the pre-
mium. The transferee has all rights and re-
sponsibilities under this policy consistent
with the transferee’s interest.

12. Assignment of Indemnity

You may assign to another person your
right to an indemnity for the crop year. The
assignment must be on our form and will not
be effective until approved in writing by us.

13. Other Insurance.

Nothing in this section prevents you from
obtaining other insurance not authorized
under the Act. However, unless specifically
required by policy provisions, you must not
obtain any other crop insurance authorized
under the Act on your share of the insured
crop. If you cannot demonstrate that you did
not intend to have more than one policy in
effect, you may be subject to the con-
sequences authorized under this policy, the
Act, or any other applicable statute. If you
can demonstrate that you did not intend to
have more than one policy in effect (For ex-
ample, an application to transfer your policy
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or written notification to an insurance pro-
vider that states you want to purchase, or
transfer, insurance and you want any other
policies for the crop canceled would dem-
onstrate you did not intend to have dupli-
cate policies), and:

(a) One is an additional coverage policy
and the other is a Catastrophic Risk Protec-
tion policy:

(1) The additional coverage policy will
apply if both policies are with the same in-
surance provider or, if not, both insurance
providers agree; or

(2) The policy with the earliest date of ap-
plication will be in force if both insurance
providers do not agree; or

(b) Both are additional coverage policies or
both are Catastrophic Risk Protection poli-
cies, the policy with the earliest date of ap-
plication will be in force and the other pol-
icy will be void, unless both policies are
with:

(1) The same insurance provider and the in-
surance provider agrees otherwise; or

(2) Different insurance providers and both
insurance providers agree otherwise.

14. [Reserved]
[FCIC policy]

15. Restrictions, Limitations, and Amounts
Due Us

(a) We may restrict the amount of acreage
we will insure to the amount allowed under
any acreage limitation program established
by USDA.

(b) Violation of Federal statutes including,
but not limited to, the Act; the controlled
substance provisions of the Food Security
Act of 1985; the Food, Agriculture, Conserva-
tion, and Trade Act of 1990; and the Omnibus
Budget Reconciliation Act of 1993, and any
regulation promulgated thereunder, will re-
sult in cancellation, termination, or void-
ance of your crop insurance contract. We
will recover any and all monies paid to you
or received by you during your period of in-
eligibility, and your premium will be re-
funded, less an amount for expenses and han-
dling not to exceed 20 percent of the pre-
mium paid or to be paid by you.

(c) Our maximum liability under this pol-
icy will be limited to the policy protection
specified in section 4 of this policy.

(d) We will pay simple interest computed
on the net indemnity ultimately found to be
due by us or determined by a final judgment
of a court of competent jurisdiction or a
final administrative determination from,
and including, the 61st day after the date we
receive the NASS county yield estimates for
the insured crop year. Interest will be paid
only if the reason for our failure to timely
pay is not due to your failure to provide in-
formation or other material necessary for
the computation or payment of the indem-
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nity. The interest rate will be that estab-
lished by the Secretary of the Treasury
under section 12 of the Contract Disputes
Act of 1978 (41 U.S.C. 611 et seq.), and pub-
lished in the FEDERAL REGISTER.

(e) Any amount illegally or erroneously
paid to you or that is owed to us but is delin-
quent may be recovered by us through offset
by deducting it from any loan or payment
due you under any Act of Congress or pro-
gram administered by any United States
Government Agency, or by other collection
action.

(f) Interest will accrue at the rate not to
exceed 1.25 percent simple interest per cal-
endar month, or any part thereof, on any un-
paid premium or administrative fee balance.
For the purpose of premium and administra-
tive fee amounts due us, interest will begin
to accrue on the first day of the month fol-
lowing the premium billing date specified in
the Special Provisions.

(g) For the purpose of any other amounts
due us, such as repayment of indemnities
found not to have been earned:

(1) Interest will start to accrue on the date
that notice is issued to you for the collection
of the unearned amount;

(2) Amounts found due under this para-
graph will not be charged interest if pay-
ment is made in full within 30 days of
issuance of the notice by us;

(3) The amount will be considered delin-
quent if not paid within 30 days of the date
the notice is issued by us;

(4) Penalties and interest will be charged
in accordance with 31 U.S.C. 3717 and 4 CFR
part 102; and

(5) The penalty for accounts more than 90
days delinquent is an additional 6 percent
per annum.

(h) Interest on any amount due us found to
have been received by you because of fraud,
misrepresentation, or presentation by you of
a false claim will start on the date you re-
ceived the amount with the additional 6 per-
cent penalty beginning on the 31st day after
the notice of amount due is issued to you.
This interest is in addition to any other
amount found to be due under any other Fed-
eral criminal or civil statute.

(i) If we determine that it is necessary to
contract with a collection agency, refer the
debt to governmental collection centers, the
Department of Treasury Offset Program, or
to employ an attorney to assist in collection,
you agree to pay all of the expenses of collec-
tion.

(j) All amounts paid by you will be applied
first to expenses of collection if any, second
to reduction of any penalties which may
have been assessed, then to reduction of ac-
crued interest, and finally, to reduction of
the principal balance.

[Reinsured policy]
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15. Restrictions, Limitations, and Amounts
Due Us

(a) We may restrict the amount of acreage
we will insure to the amount allowed under
any acreage limitation program established
by USDA.

(b) Violation of Federal statutes including,
but not limited to, the Act; the controlled
substance provisions of the Food Security
Act of 1985; the Food, Agriculture, Conserva-
tion, and Trade Act of 1990; and the Omnibus
Budget Reconciliation Act of 1993, and any
regulation promulgated thereunder, will re-
sult in cancellation, termination, or void-
ance of your crop insurance contract. We
will recover any and all monies paid to you
or received by you during your period of in-
eligibility, and your premium will be re-
funded, less a reasonable amount for ex-
penses and handling not to exceed 20 percent
of the premium paid or to be paid by you.

(¢) Our maximum liability under this pol-
icy will be limited to the policy protection
specified in section 4 of this policy.

(d) Interest will accrue at the rate not to
exceed 1.25 percent simple interest per cal-
endar month, or any part thereof, on any un-
paid premium or administrative fee balance.
For the purpose of premium and administra-
tive fee amounts due us, interest will begin
to accrue on the first day of the month fol-
lowing the premium billing date specified in
the Special Provisions.

(e) For the purpose of any amounts due us,
such as repayment of indemnities found not
to have been earned, interest will start to ac-
crue on the date that notice is issued to you
for the collection of the unearned amount.
Amounts found due under this paragraph
will not be charged interest if payment in
full is made within 30 days of issuance of no-
tice by us. The amount will be considered de-
linquent if not paid in full within 30 days of
the date the notice is issued by us.

(f) All amounts paid will be applied first to
expenses of collection (see subsection (g) of
this section) if any, second to reduction of
accrued interest, and then to reduction of
the principal balance.

(g) If we determine that it is necessary to
contract with a collection agency or to em-
ploy an attorney to assist in collection, you
agree to pay all of the expenses of collection.

(h) A portion of the amount paid to you to
which you were not entitled may be col-
lected through administrative offset from
payments you receive from United States
government agencies in accordance with 31
U.S.C. chapter 37.

(i) We will pay simple interest computed
on the net indemnity ultimately found to be
due by us or determined by a final judgment
of a court of competent jurisdiction or a
final administrative determination from,
and including, the 61st day after the date we
receive the NASS county yield estimates for
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the insured crop year. Interest will be paid
only if the reason for our failure to timely
pay is not due to your failure to provide in-
formation or other material necessary for
the computation or payment of the indem-
nity. The interest rate will be that estab-
lished by the Secretary of the Treasury
under section 12 of the Contract Disputes
Act of 1978 (41 U.S.C. 611 et seq.), and pub-
lished in the FEDERAL REGISTER.
[FCIC policy]

16. Appeals, Administrative and Judicial
Review

(a) All determinations required by the pol-
icy will be made by us.

(b) If you disagree with our determina-
tions, you may:

(1) Except for determinations specified in
section 16(b)(2), obtain an administrative re-
view in accordance with 7 CFR part 400, sub-
part J or appeal in accordance with 7 CFR
part 11; or

(2) For determinations regarding whether
you have used good farming practices, re-
quest reconsideration in accordance with the
reconsideration process established for this
purpose and published at 7 CFR part 400, sub-
part J.

(c) If you fail to exhaust your administra-
tive remedies under 7 CFR part 11 or the re-
consideration process for determinations of
good farming practices described in section
16(b)(2), as applicable, you will not be able to
resolve the dispute through judicial review.

(d) If reconsideration for good farming
practices under 7 CFR part 400, subpart J or
appeal under 7 CFR part 11 has been initiated
within the time frames specified in those
sections and judicial review is sought, any
suit against us must be:

(1) Filed not later than one year after the
date of the decision rendered in the reconsid-
eration process for good farming practices or
administrative review process under 7 CFR
part 11; and

(2) Brought in the United States district
court for the district in which the insured
farm involved in the decision is located.

(e) You may only recover contractual dam-
ages from us. Under no circumstances can
you recover any attorney fees or other ex-
penses, or any punitive, compensatory or
any other damages from us in administrative
review, appeal or litigation.

[Reinsured policy]

16. Mediation, Arbitration, Appeals, and
Administrative and Judicial Review

(a) If you and we fail to agree on any deter-
mination made by us except those specified
in section 16(d), the disagreement may be re-
solved through mediation in accordance with
section 16(g). If resolution cannot be reached
through mediation, or you and we do not
agree to mediation, the disagreement must
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be resolved through arbitration in accord-
ance with the rules of the American Arbitra-
tion Association (AAA), except as provided
in sections 16(c) and (f), and unless rules are
established by FCIC for this purpose. Any
mediator or arbitrator with a familial, finan-
cial or other business relationship to you or
us, or our agent or loss adjuster, is disquali-
fied from hearing the dispute.

(1) All disputes involving determinations
made by us, except those specified in section
16(d), are subject to mediation or arbitra-
tion. However, if the dispute in any way in-
volves a policy or procedure interpretation,
regarding whether a specific policy provision
or procedure is applicable to the situation,
how it is applicable, or the meaning of any
policy provision or procedure, either you or
we must obtain an interpretation from FCIC
in accordance with 7 CFR part 400, subpart X
or such other procedures as established by
FCIC.

(i) Any interpretation by FCIC will be
binding in any mediation or arbitration.

(ii) Failure to obtain any required inter-
pretation from FCIC will result in the nul-
lification of any agreement or award.

(iii) An interpretation by FCIC of a policy
provision is considered a rule of general ap-
plicability and is not appealable. If you dis-
agree with an interpretation of a policy pro-
vision by FCIC, you must obtain a Director’s
review from the National Appeals Division in
accordance with 7 CFR 11.6 before obtaining
judicial review in accordance with sub-
section (e).

(iv) An interpretation by FCIC of a proce-
dure may be appealed to the National Ap-
peals Division in accordance with 7 CFR part
11.

(2) Unless the dispute is resolved through
mediation, the arbitrator must provide to
you and us a written statement describing
the issues in dispute, the factual findings,
the determinations and the amount and
basis for any award and breakdown by claim
for any award. The statement must also in-
clude any amounts awarded for interest.
Failure of the arbitrator to provide such
written statement will result in the nul-
lification of all determinations of the arbi-
trator. All agreements reached through set-
tlement, including those resulting from me-
diation, must be in writing and contain at a
minimum a statement of the issues in dis-
pute and the amount of the settlement.

(b) Regardless of whether mediation is
elected:

(1) The initiation of arbitration pro-
ceedings must occur within one year of the
date we denied your claim or rendered the
determination with which you disagree,
whichever is later;

(2) If you fail to initiate arbitration in ac-
cordance with section 16(b)(1) and complete
the process, you will not be able to resolve
the dispute through judicial review;
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(3) If arbitration has been initiated in ac-
cordance with section 16(b)(1) and completed,
and judicial review is sought, suit must be
filed not later than one year after the date
the arbitration decision was rendered; and

(4) In any suit, if the dispute in any way in-
volves a policy or procedure interpretation,
regarding whether a specific policy provision
or procedure is applicable to the situation,
how it is applicable, or the meaning of any
policy provision or procedure, an interpreta-
tion must be obtained from FCIC in accord-
ance with 7 CFR part 400, subpart X or such
other procedures as established by FCIC.
Such interpretation will be binding.

(c) Any decision rendered in arbitration is
binding on you and us unless judicial review
is sought in accordance with section 16(b)(3).
Notwithstanding any provision in the rules
of the AAA, you and we have the right to ju-
dicial review of any decision rendered in ar-
bitration.

(d) If you do not agree with any determina-
tion made by us or FCIC regarding whether
you have used a good farming practice, you
may request reconsideration by FCIC of this
determination in accordance with the recon-
sideration process established for this pur-
pose and published at 7 CFR part 400, subpart
J (reconsideration).

(1) You must complete reconsideration be-
fore filing suit against FCIC and any such
suit must be brought in the United States
district court for the district in which the
insured farm is located.

(2) Suit must be filed not later than one
year after the date of the decision rendered
in the reconsideration.

(3) You cannot sue us for determinations of
whether good farming practices were used by
you.

(e) Except as provided in section 16(d), if
you disagree with any other determination
made by FCIC, you may obtain an adminis-
trative review in accordance with 7 CFR part
400, subpart J (administrative review) or ap-
peal in accordance with 7 CFR part 11 (ap-
peal). If you elect to bring suit after comple-
tion of any appeal, such suit must be filed
against FCIC not later than one year after
the date of the decision rendered in such ap-
peal. Under no circumstances can you re-
cover any attorney fees or other expenses, or
any punitive, compensatory or any other
damages from FCIC.

(f) In any mediation, arbitration, appeal,
administrative review, reconsideration or ju-
dicial process, the terms of this policy, the
Act, and the regulations published at 7 CFR
chapter IV, including the provisions of 7 CFR
part 400, subpart P, are binding. Conflicts be-
tween this policy and any state or local laws
will be resolved in accordance with section
31. If there are conflicts between any rules of
the AAA and the provisions of your policy,
the provisions of your policy will control.
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(g) To resolve any dispute through medi-
ation, you and we must both:

(1) Agree to mediate the dispute;

(2) Agree on a mediator; and

(3) Be present, or have a designated rep-
resentative who has authority to settle the
case present, at the mediation.

(h) Except as provided in section 16(i), no
award or settlement in mediation, arbitra-
tion, appeal, administrative review or recon-
sideration process or judicial review can ex-
ceed the amount of liability established or
which should have been established under
the policy, except for interest awarded in ac-
cordance with section 15(i).

(i) In a judicial review only, you may re-
cover attorneys fees or other expenses, or
any punitive, compensatory or any other
damages from us only if you obtain a deter-
mination from FCIC that we, our agent or
loss adjuster failed to comply with the terms
of this policy or procedures issued by FCIC
and such failure resulted in you receiving a
payment in an amount that is less than the
amount to which you were entitled. Requests
for such a determination should be addressed
to the following: USDA/RMA/Deputy Admin-
istrator of Compliance/Stop 0806, 1400 Inde-
pendence Avenue, SW., Washington, DC
20250-0806.

(j) If FCIC elects to participate in the ad-
justment of your claim, or modifies, revises
or corrects your claim, prior to payment,
you may not bring an arbitration, mediation
or litigation action against us. You must re-
quest administrative review or appeal in ac-
cordance with section 16(e).

17. Holidays and Weekends

If any date specified in this program falls
on Saturday, Sunday, or a legal Federal holi-
day, that date will be extended to the next
business day.

18. Life of Policy, Cancellation, and
Termination

(a) This is a continuous policy and will re-
main in effect for each crop year following
the acceptance of the original application
until canceled by you in accordance with the
terms of the policy or terminated by oper-
ation of the terms of the policy or by us.

(b) Your application for insurance must
contain your social security number (SSN) if
you are an individual or employer identifica-
tion number (EIN) if you are a person other
than an individual, and all SSNs and EINs,
as applicable, of all persons with a substan-
tial beneficial interest in you, the coverage
level, price election, crop, type, variety, or
class, plan of insurance, and any other mate-
rial information required on the application
to insure the crop. If you or someone with a
substantial beneficial interest is not legally
required to have a SSN or EIN, you must re-
quest and receive an identification number
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for the purposes of this policy from us or the
Internal Revenue Service (IRS) if such iden-
tification number is available from the IRS.
If any of the information regarding persons
with a substantial beneficial interest
changes during the crop year, you must re-
vise your application by the next sales clos-
ing date applicable under your policy to re-
flect the correct information.

(1) Applications that do not contain your
SSN, EIN or identification number, or any of
the other information required in section
18(b) are not acceptable and insurance will
not be provided (Except if you fail to report
the SSNs, EINs or identification numbers of
persons with a substantial beneficial interest
in you, the provisions in section 18(b)(2) will
apply);

(2) If the application does not contain the
SSNs, EINs or identification numbers of all
persons with a substantial beneficial interest
in you, you fail to revise your application in
accordance with section 18(b), or the re-
ported SSNs, EINs or identification numbers
are incorrect and the incorrect SSN, EIN or
identification number has not been corrected
by the acreage reporting date, and:

(i) Such persons are eligible for insurance,
the amount of coverage for all crops included
on this application will be reduced propor-
tionately by the percentage interest in you
of such persons, you must repay the amount
of indemnity that is proportionate to the in-
terest of the persons whose SSN, EIN or
identification number was unreported or in-
correct for such crops, and your premium
will be reduced commensurately; or

(ii) Such persons are not eligible for insur-
ance, except as provided in section 18(b)(3),
the policy is void and no indemnity will be
owed for any crop included on this applica-
tion, and you must repay any indemnity that
may have been paid for such crops. If pre-
viously paid, the balance of any premium
and any administrative fees will be returned
to you, less twenty percent of the premium
that would otherwise be due from you for
such crops. If not previously paid, no pre-
mium or administrative fees will be due for
such crops.

(3) The consequences described in section
18(b)(2)(ii) will not apply if you have included
an ineligible person’s SSN, EIN or identifica-
tion number on your application and do not
include the ineligible person’s share on the
acreage report.

(c) After acceptance of the application, you
may not cancel this policy for the initial
crop year. Thereafter, the policy will con-
tinue in force for each succeeding crop year
unless canceled or terminated as provided
below.

(d) Either you or we may cancel this policy
after the initial crop year by providing writ-
ten notice to the other on or before the can-
cellation date shown in the Crop Provisions.
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(e) Any amount due to us for any policy
authorized under the Act will be offset from
any indemnity due you for this or any other
crop insured with us.

(1) Even if your claim has not yet been
paid, you must still pay the premium and ad-
ministrative fee on or before the termination
date for you to remain eligible for insurance.

(2) If we offset any amount due us from an
indemnity owed to you, the date of payment
for the purpose of determining whether you
have a delinquent debt will be the date FCIC
publishes the payment yield for the applica-
ble crop year.

(f) A delinquent debt for any policy will
make you ineligible to obtain crop insurance
authorized under the Act for any subsequent
crop year and result in termination of all
policies in accordance with section 18(f)(2).

(1) With respect to ineligibility:

(i) Ineligibility for crop insurance will be
effective on:

(A) The date that a policy was terminated
in accordance with section 18(f)(2) for the
crop for which you failed to pay premium, an
administrative fee, or any related interest
owed, as applicable;

(B) The payment due date contained in any
notification of indebtedness for any overpaid
indemnity, if you fail to pay the amount
owed, including any related interest owed, as
applicable, by such due date;

(C) The termination date for the crop year
prior to the crop year in which a scheduled
payment is due under a payment agreement
if you fail to pay the amount owed by any
payment date in any agreement to pay the
debt; or

(D) The termination date the policy was or
would have been terminated under sections
18(£)(2)(1)(A), (B) or (C) if your bankruptcy
petition is dismissed before discharge.

(ii) If you are ineligible and a policy has
been terminated in accordance with section
18(f)(2), you will not receive any indemnity,
and such ineligibility and termination of the
policy may affect your eligibility for bene-
fits under other USDA programs. Any indem-
nity that may be owed for the policy before
it has been terminated will remain owed to
you, but may be offset in accordance with
section 18(e), unless your policy was termi-
nated in accordance with sections
18(H(2)(1)(D) or (E).

(2) With respect to termination:

(i) Termination will be effective on:

(A) For a policy with unpaid administra-
tive fees or premiums, the termination date
immediately subsequent to the billing date
for the crop year;

(B) For a policy with other amounts due,
the termination date immediately following
the date you have a delinquent debt;

(C) For each policy for which the termi-
nation date has passed before you become in-
eligible, the termination date immediately
following the date you become ineligible;
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(D) For execution of an agreement to pay
any amounts owed and failure to make any
scheduled payment, the termination date for
the crop year prior to the crop year in which
you failed to make the scheduled payment;
or

(E) For dismissal of a bankruptcy petition
before discharge, the termination date the
policy was or would have been terminated
under sections 18(f)(2)(i)(A), (B) or (C).

(ii) For all policies terminated under sec-
tions 18(f)(2)(i)(D) and (E), any indemnities
paid subsequent to the termination date
must be repaid.

(iii) Once the policy is terminated, it can-
not be reinstated for the current crop year
unless the termination was in error. Failure
to timely pay because of illness, bad weath-
er, or other such extenuating circumstances
is not grounds for reinstatement in the cur-
rent crop year.

(3) To regain eligibility, you must:

(i) Repay the delinquent debt in full;

(ii) Execute an agreement to pay any
amounts owed and make payments in ac-
cordance with the agreement (We will not
enter into an agreement with you to pay the
amounts owed if you have previously failed
to make a scheduled payment under the
terms of any other agreement to pay with us
or any other insurance provider); or

(iii) File a petition to have your debts dis-
charged in bankruptcy (Dismissal of the
bankruptcy petition before discharge will
terminate all policies in effect retroactive to
the date your policy would have been termi-
nated in accordance with section 18(f)(2)(i));

(4) After you become eligible for crop in-
surance, if you want to obtain coverage for
your crops, you must submit a new applica-
tion on or before the sales closing date for
the crop (Since applications for crop insur-
ance cannot be accepted after the sales clos-
ing date, if you make any payment after the
sales closing date, you cannot apply for in-
surance until the next crop year);

(5) For example, for the 2003 crop year, if
crop A, with a termination date of October
31, 2003, and crop B, with a termination date
of March 15, 2004, are insured and you do not
pay the premium for crop A by the termi-
nation date, you are ineligible for crop insur-
ance as of October 31, 2003, and crop A’s pol-
icy is terminated as of that date. Crop B’s
policy does not terminate until March 15,
2004, and an indemnity for the 2003 crop year
may still be owed. If you enter an agreement
to repay amounts owed on September 25,
2004, the earliest date by which you can ob-
tain crop insurance for crop A is to apply for
crop insurance by the October 31, 2004, sales
closing date and for crop B is to apply for
crop insurance by the March 15, 2005, sales
closing date. If you fail to make a payment
that was scheduled to be made on April 1,
2005, your policy will terminate as of October
31, 2004, for crop A, and March 15, 2005, for
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crop B, and no indemnity will be due for that
crop year for either crop. You will not be eli-
gible to apply for crop insurance for any crop
until after the amounts owed are paid in full
or you file a petition to discharge the debt in
bankruptcy.

(6) If you are determined to be ineligible
under section 18(f), persons with a substan-
tial beneficial interest in you may also be in-
eligible until you become eligible again.

(g) If you die, disappear, or are judicially
declared incompetent, or if you are an entity
other than an individual and such entity is
dissolved, the policy will terminate as of the
date of death, judicial declaration, or dis-
solution. If such event occurs after coverage
begins for any crop year, the policy will con-
tinue in force through the crop year and ter-
minate at the end of the insurance period
and any indemnity will be paid to the person
or persons determined to be beneficially en-
titled to the indemnity. The premium will be
deducted from the indemnity or collected
from the estate. Death of a partner in a part-
nership will dissolve the partnership unless
the partnership agreement provides other-
wise. If two or more persons having a joint
interest are insured jointly, death of one of
the persons will dissolve the joint entity.

(h) We may cancel your policy if no pre-
mium is earned for 3 consecutive years.

(i) The cancellation and termination dates
are contained in the Crop Provisions.

19. Contract Changes

(a) We may change any terms and condi-
tions of this policy from year to year.

(b) Any changes in policy provisions, ex-
pected county yields, maximum amounts of
protection, premium rates, and program
dates (except as allowed herein) can be
viewed on the RMA Web site at htip:/
www.rma.usda.gov/ or a successor Web site
not later than the contract change date con-
tained in the Crop Provisions. We may only
revise this information after the contract
change date to correct clear errors (For ex-
ample, the maximum amount of protection
was announced at $2500.00 per acre instead of
$250.00 per acre).

(c) After the contract change date, all
changes specified in section 19(b) will also be
available upon request from your crop insur-
ance agent. You will be provided, in writing,
a copy of the changes to the Basic Provisions
and Crop Provisions and a copy of the Spe-
cial Provisions not later than 30 days prior
to the cancellation date for the insured crop.
Acceptance of the changes will be conclu-
sively presumed in the absence of notice
from you to change or cancel your insurance
coverage.
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20. Eligibility for Other Farm Program
Benefits

To remain eligible for benefits under the
Agriculture Marketing Transition Act, the
conservation reserve program, or certain
farm loans, you are required to obtain at
least the catastrophic level of coverage for
either GRP or any other plan of insurance
that is available in the county, for all crops
of economic significance, or execute a waiver
of your rights to any emergency crop assist-
ance on or before the sales closing date for
the crop.

21. Indemnity and Premium Limitations.

(a) With respect to acreage where you are
due a loss for your first insured crop in the
crop year, except in the case of double crop-
ping described in section 21(c):

(1) You may elect to not plant or to plant
and not insure a second crop on the same
acreage for harvest in the same crop year
and collect an indemnity payment that is
equal to 100 percent of the insurable loss for
the first insured crop; or

(2) You may elect to plant and insure a sec-
ond crop on the same acreage for harvest in
the same crop year (you will pay the full pre-
mium and if there is an insurable loss to the
second crop, receive the full amount of in-
demnity that may be due for the second
crop, regardless of whether there is a subse-
quent crop planted on the same acreage) and:

(i) Collect an indemnity payment that is 35
percent of the insurable loss for the first in-
sured crop;

(ii) Be responsible for a premium that is 35
percent of the premium that you would oth-
erwise owe for the first insured crop; and

(iii) If the second crop does not suffer an
insurable loss:

(A) Collect an indemnity payment for the
other 65 percent of insurable loss that was
not previously paid under section 21(a)(2)(i);
and

(B) Be responsible for the remainder of the
premium for the first insured crop that you
did not pay under section 21(a)(2)(ii).

(b) The reduction in the amount of indem-
nity and premium specified in section 21(a),
as applicable, will apply:

(1) Notwithstanding the priority contained
in the Agreement to Insure section, which
states that the Crop Provisions have priority
over the Basic Provisions when a conflict ex-
ists, to any premium owed or indemnity paid
in accordance with the Crop Provisions, and
any applicable endorsement.

(2) Even if another person plants the sec-
ond crop on any acreage where the first in-
sured crop was planted.

(3) If you fail to provide any records we re-
quire to determine whether an insurable loss
occurred for the second crop.

(c) You may receive a full indemnity for a
first insured crop when a second crop is
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planted on the same acreage in the same
crop year, regardless of whether or not the
second crop is insured or sustains an insur-
able loss, if each of the following conditions
are met:

(1) It is a practice that is generally recog-
nized by agricultural experts or the organic
agricultural industry for the area to plant
two or more crops for harvest in the same
crop year;

(2) The second or more crops are custom-
arily planted after the first insured crop for
harvest on the same acreage in the same
crop year in the area;

(3) Additional coverage insurance offered
under the authority of the Act is available in
the county on the two or more crops that are
double cropped; and

(4) You provide records acceptable to us of
acreage and production that show you have
double cropped acreage in at least two of the
last four crop years in which the first in-
sured crop was planted, or that show the ap-
plicable acreage was double cropped in at
least two of the last four crop years in which
the first insured crop was grown on it.

(d) The receipt of a full indemnity on both
crops that are double cropped is limited to
the number of acres for which you can dem-
onstrate you have double cropped or that
have been historically double cropped as
specified in section 21(c).

An Example To Demonstrate How GRP Works

Producer A buys 90 percent coverage and
selects $160 protection per acre. Producer B
buys 75 percent coverage and selects $185 pro-
tection per acre. Both producers have 100
percent share and both plant 200 acres of a
crop in the county. The expected county
yield is 45 bushels per acre. The premium
rate for 90 percent coverage is $6.14 per hun-
dred dollars of protection and the premium
rate for 75 percent coverage is $3.30 per hun-
dred dollars of protection.

A’s trigger yield is 40.5 bushels per acre
(90% x 45), and the total premium due is
$1,965 (8160 x $6.14 x 200 acres x 0.01). Of that
amount, FCIC pays $614 (200 acres x the max-
imum subsidy of $3.07 per acre). A’s policy
protection is $32,000 ($160 x 200 acres).

B’s trigger yield is 33.8 bushels per acre
(75% of 45), and the total premium due is
$1,221 ($185 x $3.30 x 200 acres x 0.01). Of that
amount, FCIC pays $442 (200 acres x the sub-
sidy amount of $2.21 per acre). B’s policy pro-
tection is $37,000 ( $185 x 200 acres).

Scenario 1 (likely)

FCIC issues a payment yield of 46 bushels
per acre. This is above both producers’ trig-
ger yields, so no indemnity payment is made,
even if one or both have individual yields
that are below the trigger yield.

Scenario 2 (less likely)

FCIC issues a payment yield of 38 bushels

per acre. A’s payment calculation factor is
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0.062 ((40.5 — 38) + 40.5). This number multi-
plied by the policy protection yields an in-
demnity payment of $1,984 (.062 x $32,000). B’s
trigger yield is less than the payment yield,
50 no indemnity payment is made.

Scenario 3 (least likely)

FCIC issues a payment yield of 22 bushels
per acre. A’s payment calculation factor is
0.457 ((40.5 — 22) + 40.5). The payment is
$14,624 (0.457 x $32,000). B’s payment calcula-
tion factor is 0.349 ((33.8 — 22) + 33.8), and the
final indemnity payment is $12,913 (0.349 x
$37,000).

[64 FR 30219, June 7, 1999, as amended at 65
FR 40485, June 30, 2000; 68 FR 37721, June 25,
2003; 69 FR 48731, Aug. 10, 2004]

§407.10 Group risk plan for barley.

The provisions of the Group Risk
Plan for Barley for the 2000 and suc-
ceeding crop years are as follows:

1. Definitions

Harvest. Combining or threshing the barley
for grain.

NASS yield. The yield calculated by divid-
ing the NASS estimate of the barley produc-
tion in the county, by the NASS estimate of
the acres of barley in the county, as specified
in the actuarial documents. The actuarial
documents will specify whether harvested or
planted acreage is used to calculate the yield
used to establish the expected county yield
and calculate indemnities.

Planted acreage. Land in which the barley
seed has been placed by a machine appro-
priate for the insured crop and planting
method, at the correct depth, into a seedbed
that has been properly prepared for the
planting method and production practice.
Land on which seed is initially spread onto
the soil surface by any method and which
subsequently is mechanically incorporated
into the soil in a timely manner and at the
proper depth, will also be considered planted.

2. Crop Insured

The insured crop will be all barley:

(a) Grown on insurable acreage in the
county or counties listed in the accepted ap-
plication;

(b) Properly planted and reported by the
acreage reporting date;

(c) Planted with the intent to be harvested
as grain; and

(d) Not planted into an established grass or
legume, interplanted with another crop, or
planted as a nurse crop, unless seeded at the
normal rate and intended for harvest as
grain.

3. Payment

(a) A payment will be made only if the pay-
ment yield for the insured crop year is less
than your trigger yield.
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(b) Payment yields will be determined
prior to the April 1 following the crop year.

(c) We will issue any payment to you prior
to the May 1 immediately following our de-
termination of the payment yield.
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protection for each insured crop practice and
type specified in the actuarial documents.

(e) The payment will not be recalculated
even though the NASS yield may be subse-
quently revised.

(d) The payment is equal to the payment
calculation factor multiplied by your policy

4. Program Dates

State and county

Cancellation and termi-

Contract change

nation dates date

Kit Carson, Lincoln, Elbert, EI Paso, Pueblo, Las Animas Counties, Colo- | September 30 .. June 30.

rado and all Colorado Counties south and east thereof; all New Mexico

counties except Taos County; Kansas; Missouri; lllinois; Indiana; Ohio;

Pennsylvania; New York; Massachusetts; and all states south and east

thereof.
Arizona; California; and Clark and Nye Counties, Nevada ............cccccoveueveeeaes October 31 ... June 30.
All Colorado counties except Kit Carson, Lincoln, Elbert, EI Paso, Pueblo, | March 15 ... November 30.

and Las Animas Counties and all Colorado counties south and east there-
of; all Nevada counties except Clark and Nye Counties; Taos County,
New Mexico; and all other states except: Arizona, California, and (except)
Kansas, Missouri, lllinois, Indiana, Ohio, Pennsylvania, New York, and

Massachusetts and all States south and east thereof.

§407.11 Group risk plan for corn.

The provisions of the Group Risk
Plan for Corn for the 2000 and suc-
ceeding crop years are as follows:

1. Definitions

Harvest. Combining or picking corn for
grain, or severing the stalk from the land
and chopping the stalk and ear for the pur-
pose of livestock feed.

NASS yield. The yield calculated by divid-
ing the NASS estimate of the corn for grain
production in the county, by the NASS esti-
mate of the acres of corn for grain in the
county, as specified in the actuarial docu-
ments. The actuarial documents will specify
whether harvested or planted acreage is used
to calculate the yield used to establish the
expected county yield and calculate indem-
nities.

Planted acreage. Land in which the corn
seed has been placed by a machine appro-
priate for the insured crop and planting
method, at the correct depth, into a seedbed
that has been properly prepared for the
planting method and production practice.
Broadcast and subsequent mechanical incor-
poration of the corn seed is not allowed.

2. Crop Insured

(a) The insured crop will be all field corn:

(1) Grown on insurable acreage in the coun-
ty listed in the accepted application;

(2) Properly planted and reported by the
acreage reporting date;

(3) Planted with the intent to be harvested
as grain, silage, or green chop; and

(4) Not planted into an established grass or
legume or interplanted with another crop.

(b) Hybrid seed corn, popcorn, sweet corn,
and other specialty corn may only be insured
if a written agreement exists between you
and us. Your request to insure such crop
must be in writing and submitted to your
agent not later than the sales closing date.

3. Payment

(a) A payment will be made only if the pay-
ment yield for the insured crop year is less
than your trigger yield.

(b) Payment yields will be determined
prior to April 16 following the crop year.

(c) We will issue any payment to you prior
to the May 16 immediately following our de-
termination of the payment yield.

(d) The payment is equal to the payment
calculation factor multiplied by your policy
protection for each insured crop practice and
type specified in the actuarial documents.

(e) The payment will not be recalculated
even though the NASS yield may be subse-
quently revised.

4. Program Dates

State and county

Cancellation and termi- Contract change
nation dates date

Val Verde, Edwards, Kerr, Kendall, Bexar, Wilson, Karnes, Goliad, Victoria,
and Jackson Counties, Texas, and all Texas counties lying south thereof.
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State and county

El Paso, Hudspeth, Culberson, Reeves, Loving, Winkler, Ector, Upton,
Reagan, Sterling, Coke, Tom Green, Concho, McCulloch, San Saba,
Mills, Hamilton, Bosque, Johnson, Tarrant, Wise, and Cooke Counties,
Texas, and all Texas Counties lying south and east thereof to and includ-
ing Terrell, Crockett, Sutton, Kimble, Gillespie, Blanco, Comal, Guada-
lupe, Gonzales, De Witt, Lavaca, Colorado, Wharton, and Matagorda

Counties, Texas.

Alabama; Arizona; Arkansas; California; Florida; Georgia; Louisiana; Mis-

sissippi; Nevada; North Carolina; South Carolina.
All other Texas counties and all other states

Cancellation and termi- Contract change
nation dates date
February 15 .....cccooveiviinn November 30.
February 28 ..........ccceoveeennen November 30.
................... March 15 ............................. | November 30.

§407.12 Group risk plan for cotton.

The provisions of the Group Risk
Plan for Cotton for the 2000 and suc-
ceeding crop years are as follows:

1. Definitions

Harvest. Removal of the seed cotton from
the stalk.

NASS yield. The yield calculated by divid-
ing the NASS estimate of upland cotton pro-
duction in the county, by the NASS estimate
of the acres of upland cotton in the county,
as specified in the actuarial documents. The
actuarial documents will specify whether
harvested or planted acreage is used to cal-
culate the yield used to establish the ex-
pected county yield and calculate indem-
nities.

Planted acreage. Land in which the cotton
seed has been placed by a machine appro-
priate for the insured crop and planting
method, at the correct depth, into a seedbed
that has been properly prepared for the
planting method and production practice.
Broadcast and subsequent mechanical incor-
poration of the cotton seed is not allowed.

2. Crop Insured

The insured crop will be all upland cotton:

(a) Grown on insurable acreage in the
county or counties listed in the accepted ap-
plication;

(b) Properly planted and reported by the
acreage reporting date;

(c) Planted with the intent to be harvested;
and

(d) That is not (unless allowed by the Spe-
cial Provisions or by written agreement):

(1) Colored cotton lint;

(2) Planted into an established grass or leg-
ume;

(3) Interplanted with another spring plant-
ed crop;

(4) Grown on acreage in which a hay crop
was harvested in the same calendar year un-
less the acreage is irrigated; or

(5) Grown on acreage on which a small
grain crop reached the heading stage in the
same calendar year unless the acreage is irri-
gated or adequate measures are taken to ter-
minate the small grain crop prior to heading
and less than 50 percent of the small grain
plants reach the heading stage.

3. Payment.

(a) A payment will be made only if the pay-
ment yield for the insured crop year is less
than your trigger yield.

(b) Payment yields will be determined
prior to July 16 following the crop year.

(c) We will issue any payment to you prior
to the August 16 immediately following our
determination of the payment yield.

(d) The payment is equal to the payment
calculation factor multiplied by your policy
protection for each insured crop practice and
type specified in the actuarial documents.

(e) The payment will not be recalculated
even though the NASS yield may be subse-
quently revised.

4. Program Dates

State and county

Cancellation and termi-
nation dates

Contract change
date

Val Verde, Edwards, Kerr, Kendall, Bexar, Wilson, Karnes, Goliad, Victoria,
and Jackson Counties, Texas, and all Texas counties lying south thereof.
Alabama; Arizona; Arkansas; California; Florida; Georgia; Louisiana; Mis-
sissippi; Nevada; North Carolina; South Carolina; El Paso, Hudspeth,
Culberson, Reeves, Loving, Winkler, Ector, Upton, Reagan, Sterling,
Coke, Tom Green, Concho, McCulloch, San Saba, Mills, Hamilton,
Bosque, Johnson, Tarrant, Wise, and Cooke Counties, Texas, and all
Texas counties lying south and east thereof to and including Terrell,
Crockett, Sutton, Kimble, Gillespie, Blanco, Comal, Guadalupe, Gonzales,
De Witt, Lavaca, Colorado, Wharton, and Matagorda Counties, Texas.

All other Texas counties and all other States

January 15

February 28 ........ccccovveiieen

March 15

November 30.

November 30.

November 30.
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§407.13 Group risk plan for forage.

The provisions of the Group Risk
Plan for Forage for the 2000 and suc-
ceeding crop years are as follows:

1. Definitions

Harvest. Removal of the forage from the
field, and rotational grazing.

NASS yield. The yield calculated by divid-
ing the NASS estimate of the production of
hay in the county by the NASS estimate of
the acres of hay in the county, as specified in
the actuarial documents. The actuarial docu-
ments will specify whether the harvested or
planted acreage is used to calculate the yield
used to establish the expected county yield
and calculate indemnities.

Planted acreage. Liand seeded to forage, by
a planting method appropriate for forage,
into a properly prepared seedbed.

Rotational grazing. The defoliation of the
insured forage by livestock, within a pas-
turing system whereby the forage field is
subdivided into smaller parcels and livestock
are moved from one area to another, allow-
ing a period of grazing followed by a period
for forage regrowth.

2. Crop Insured

The insured crop will be the forage types
shown on the Special Provisions:

(a) Grown on insurable acreage in the
county or counties listed in the accepted ap-
plication;

(b) Properly planted and reported by the
acreage reporting date;

(c¢) Intended for harvest; and

(d) Not grown with another crop.

3. Insurable Acreage

In addition to section 3 of the Basic Provi-
sions of the Group Risk Plan Common Pol-
icy, acreage seeded to forage after July 1 of
the previous crop year will not be insurable.
Acreage physically located in another coun-
ty not listed on the accepted application is
not insured under this policy.

4. Payment

(a) A payment will be made only if the pay-
ment yield for the insured crop year is less
than your trigger yield.

(b) Payment yields will be determined
prior to May 1 following the crop year.

(c) We will issue any payment to you prior
to the May 31 immediately following our de-
termination of the payment yield.

(d) The payment is equal to the payment
calculation factor multiplied by your policy
protection for each insured crop practice and
type specified in the actuarial documents.

(e) The payment will not be recalculated
even though the NASS yield may be subse-
quently revised.

7 CFR Ch. IV (1-1-06 Edition)

5. Program Dates

November 30 is the Cancellation and Ter-
mination Date for all states. The Contract
Change Date is August 31 for all states.

6. Annual Premium

In lieu of section 8(g) of the Basic Provi-
sions of the Group Risk Plan Common Pol-
icy, the annual premium is earned and pay-
able on the acreage reporting date. You will
be billed for premium due on the date shown
in the Special Provisions. The premium will
be determined based on the rate shown on
the actuarial documents.

§407.14 Group risk plan for peanuts.

The provisions of the Group Risk
Plan for Peanuts for the 2000 and suc-
ceeding crop years are as follows:

1. Definitions

Harvest. Combining or threshing the pea-
nuts.

NASS yield. The yield calculated by divid-
ing the NASS estimate of peanut production
in the county, by the NASS estimate of the
acres of peanuts in the county, as specified
in the actuarial documents. The actuarial
documents will specify whether the har-
vested or planted acreage is used to calculate
the yield used to establish the expected
county yield and calculate indemnities.

Planted acreage. Land in which the peanut
seed has been placed by a machine appro-
priate for the insured crop and planting
method, at the correct depth, into a seedbed
that has been properly prepared for the
planting method and production practice.

2. Crop Insured

The insured crop will be all peanuts:

(a) Grown on insurable acreage in the
county or counties listed in the accepted ap-
plication;

(b) Properly planted and reported by the
acreage reporting date;

(c) Planted with the intent to be harvested
as peanuts; and

(d) Not interplanted with an established
grass or legume or interplanted with another
crop.

3. Payment

(a) A payment will be made only if the pay-
ment yield for the insured crop year is less
than your trigger yield.

(b) Payment yields will be determined
prior to June 16 following the crop year.

(c) We will issue any payment to you prior
to the July 16 immediately following our de-
termination of the payment yield.

(d) The payment is equal to the payment
calculation factor multiplied by your policy
protection for each insured crop practice and
type specified in the actuarial documents.
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(e) The payment will not be recalculated
even though the NASS yield may be subse-
quently revised.

§407.15

4. Program Dates

State and county

Cancellation and termi-
nation dates

Contract change
date

Jackson, Victoria, Goliad, Bee, Live Oak, McMullen, La Salle, and Dimmit
Counties, Texas and all Texas Counties lying south thereof.

El Paso, Hudspeth, Culberson, Reeves, Loving, Winkler, Ector, Upton,
Reagan, Sterling, Coke, Tom Green, Concho, McCulloch, San Saba,
Mills, Hamilton, Bosque, Johnson, Tarrant, Wise, Cooke Counties, Texas,
and all Texas counties south and east thereof; and all other states except

January 15

February 28 ..........ccceoveeenen

November 30.

November 30.

New Mexico, Oklahoma, and Virginia.
New Mexico; Oklahoma; Virginia; and all other Texas Counties

.................... March 15 ................ccc.cecee.. | November 30.

§407.15

The provisions of the Group Risk
Plan for Sorghum for the 2000 and suc-
ceeding crop years are as follows:

Group risk plan for sorghum.

1. Definitions

Harvest. Combining or threshing the sor-
ghum for grain, or severing the stalk from
the land and chopping the stalk and head for
the purpose of livestock feed.

NASS yield. The yield calculated by divid-
ing the NASS estimate of sorghum for grain
production in the county, by the NASS esti-
mate of the acres of sorghum for grain in the
county, as specified in the actuarial docu-
ments. The actuarial documents will specify
whether the harvested or planted acreage is
used to calculate the yield used to establish
the expected county yield and calculate in-
demnities.

Planted acreage. Land in which the sor-
ghum seed has been placed by a machine ap-
propriate for the insured crop and planting
method, at the correct depth, into a seedbed
that has been properly prepared for the
planting method and production practice.
Broadcast and subsequent mechanical incor-
poration of the sorghum seed is not allowed.

2. Crop Insured

(a) The insured crop will be all sorghum:

(1) Grown on insurable acreage in the coun-
ty or counties listed in the accepted applica-
tion;

(2) Properly planted and reported by the
acreage reporting date;

(3) Planted with the intent to be harvested
as grain or silage; and

(4) Not interplanted with an established
grass or legume or interplanted with another
crop.

(b) Hybrid sorghum seed may only be in-
sured if a written agreement exists between
you and us. Your request to insure such crop
must be in writing and submitted to your
agent not later than the sales closing date.

3. Payment

(a) A payment will be made only if the pay-
ment yield for the insured crop year is less
than your trigger yield.

(b) Payment yields will be determined
prior to April 16 following the crop year.

(c) We will issue any payment to you prior
to the May 16 immediately following our de-
termination of the payment yield.

(d) The payment is equal to the payment
calculation factor multiplied by your policy
protection for each insured crop practice and
type specified in the actuarial documents.

(e) The payment will not be recalculated
even though the NASS yield may be subse-
quently revised.

4. Program Dates

State and county

Cancellation and
termination dates

Contract change
date

Val Verde, Edwards, Kerr, Kendall, Bexar, Wilson, Karnes, Goliad, Victoria,
and Jackson Counties, Texas, and all Texas counties lying south thereof.

El Paso, Hudspeth, Culberson, Reeves, Loving, Winkler, Ector, Upton,
Reagan, Sterling, Coke, Tom Green, Concho, McCulloch, San Saba,
Mills, Hamilton, Bosque, Johnson, Tarrant, Wise, and Cooke Counties,
Texas, and all Texas counties south and east thereof to and including
Terrell, Crockett, Sutton, Kimble, Gillespie, Blanco, Comal, Guadalupe,
Gonzales, De Witt, Lavaca, Colorado, Wharton, and Matagorda Counties,
Texas.

Alabama; Arizona; Arkansas; California; Florida; Georgia; Louisiana; Mis-
sissippi; Nevada; North Carolina; and South Carolina.

All other Texas counties and all other states ...

January 15

February 15

February 28 ........cccovveieean

March 15 ...

November 30.

November 30.

November 30.

November 30.
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§407.16 Group risk plan for soybean.

The provisions of the Group Risk
Plan for Soybeans for the 2000 and suc-
ceeding crop years are as follows:

1. Definitions

Harvest. Combining or threshing the soy-
beans.

NASS yield. The yield calculated by divid-
ing the NASS estimate of soybean produc-
tion in the county, by the NASS estimate of
the acres of soybeans in the county, as speci-
fied in the actuarial documents. The actu-
arial documents will specify whether the
harvested or planted acreage is used to cal-
culate the yield used to establish the ex-
pected county yield and calculate indem-
nities.

Planted acreage. Land in which the soybean
seed has been placed by a machine appro-
priate for the insured crop and planting
method, at the correct depth, into a seedbed
that has been properly prepared for the
planting method and production practice.
Land on which seed is initially spread onto
the soil surface by any method and which
subsequently is mechanically incorporated
into the soil in a timely manner and at the
proper depth, will also be considered planted.

7 CFR Ch. IV (1-1-06 Edition)

2. Crop Insured

The insured crop will be all soybeans:

(a) Grown on insurable acreage in the
county or counties listed in the accepted ap-
plication;

(b) Properly planted and reported by the
acreage reporting date;

(c) Planted with the intent to be harvested
as soybeans; and

(d) Not planted into an established grass or
legume or interplanted with another crop.

3. Payment

(a) A payment will be made only if the pay-
ment yield for the insured crop year is less
than your trigger yield.

(b) Payment yields will be determined
prior to April 16 following the crop year.

(c) We will issue any payment to you prior
to the May 16 immediately following our de-
termination of the payment yield.

(d) The payment is equal to the payment
calculation factor multiplied by your policy
protection for each insured crop practice and
type specified on the actuarial documents.

(e) The payment will not be recalculated
even though the NASS yield may be subse-
quently revised.

4. Program Dates

State and county

Cancellation and termi- Contract change
nation dates date

Jackson, Victoria, Goliad, Bee, Live Oak, McMullen, La Salle, and Dimmit
Counties, Texas and all Texas counties lying south thereof.

Alabama; Arizona; Arkansas; California; Florida; Georgia; Louisiana; Mis-
sissippi; Nevada; North Carolina; South Carolina; and El Paso, Hudspeth,
Culberson, Reeves, Loving, Winkler, Ector, Upton, Reagan, Sterling,
Coke, Tom Green, Concho, McCulloch, San Saba, Mills, Hamilton,
Bosque, Johnson, Tarrant, Wise, and Cooke Counties, Texas, and all
Texas counties lying south and east thereof to and including Maverick,
Zavala, Frio, Atascosa, Karnes, De Witt, Lavaca, Colorado, Wharton, and

February 15 ..o

February 28 ........ccccoeeiiens

November 30.

November 30.

Matagorda Counties, Texas.
All other Texas counties and all other States
All other Texas counties and all other states. ..

March 15
March 15 ...

November.
November 30.

§407.17 Group risk plan for wheat.

The provisions of the Group Risk
Plan for Wheat for the 2000 and suc-
ceeding crop years are as follows:

1. Definitions

Harvest. Combining or threshing the wheat
for grain.

NASS yield. The yield calculated by divid-
ing the NASS estimate of the wheat produc-
tion in the county, by the NASS estimate of
the acres of wheat in the county, as specified
in the actuarial documents. The actuarial
documents will specify whether the har-
vested or planted acreage is used to calculate
the yield used to establish the expected
county yield and calculate indemnities.

Planted acreage. Land in which the wheat
seed has been planted by a machine appro-
priate for the insured crop and planting
method, at the correct depth, into a seedbed
that has been properly prepared for the
planting method and production practice.
Land on which seed is initially spread onto
the soil surface by any method and which
subsequently is mechanically incorporated
into the soil in a timely manner and at the
proper depth, will also be considered planted.

2. Crop Insured

The insured crop will be all wheat:

(a) Grown on insurable acreage in the
county or counties listed in the accepted ap-
plication;

(b) Properly planted and reported by the
acreage reporting date;
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(c) Planted with the intent to be harvested
as grain; and

(d) Not planted into an established grass or
legume, interplanted with another crop, or
planted as a nurse crop, unless seeded at the
normal rate and intended for harvest as
grain.

3. Payment

(a) A payment will be made only if the pay-
ment yield for the insured crop year is less
than your trigger yield.

§412.2

(b) Payment yields will be determined
prior to April 1 following the crop year.

(c) We will issue any payment to you prior
to the May 1 immediately following our de-
termination of the payment yield.

(d) The payment is equal to the payment
calculation factor multiplied by your policy
protection for each insured crop practice and
type specified in the actuarial documents.

(e) The payment will not be recalculated
even though the NASS yield may be subse-
quently revised.

State and county

Cancellation and
termination dates

Contract change
date

All Colorado counties except Alamosa, Conejos, Costilla, Rio Grande, and
Saguache; all Montana counties except Daniels and Sheridan Counties;
all South Dakota counties except Corson, Walworth, Edmonds, Faulk,
Spink, Beadle, Kingsbury, Miner, McCook, Turner, and Yankton Counties
and all South Dakota counties east thereof; all Wyoming counties except
Big Horn, Fremont, Hot Springs, Park, and Washakie Counties; and all
other states except Alaska, Arizona, California, Maine, Minnesota, Ne-
vada, New Hampshire, North Dakota, Utah, and Vermont..

Arizona; California; Nevada; and Utah ....

Alaska; Alamosa, Conejos, Costilla, Rio e, g ,
Colorado; Maine; Minnesota; Daniels and Sheridan Counties, Montana;
New Hampshire; North Dakota; Corson, Walworth, Edmunds, Faulk,
Spink, Beadle, Kingsbury, Miner, McCook, Turner, and Yankton Counties
South Dakota, and all South Dakota counties east thereof; Vermont; and
Big Horn, Fremont, Hot Springs, Park, and Washakie Counties, Wyoming..

September 30 ......ccceeeienene

October 31
March 15

June 30.

June 30.
November 30.
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§412.1 General statement.

This part is issued in accordance
with the regulations of the Secretary
of Agriculture published at 7 CFR 1.1-
1.23, and appendix A, implementing the
Freedom of Information Act (6 U.S.C.
5562). The Secretary’s regulations, as
implemented by this part, and the Risk
Management Agency (RMA) govern
availability of records of the Federal
Crop Insurance Corporation (FCIC) as
administration of the crop insu